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PBEFACE 


IN  the  arrangement  of  the  contents  of  the   work  the  division  into  Parts 
of  the  Municipal  Corporations  Act,  1900,  has  been  generally  followed. 
Where,  however,    a  subject  matter  of  the   Municipal  Corporations  Act 
is  also  dealt  with  in  other  Acts,  the  Opinions  given  under  those  Acts  are 
included   under  the    heading    corresponding    with    that    of    the    Municipal 
Corporations  Act.     For  example,  under  "Bates"  will  be  found  the  Opinions 
given  under  the  Rating  Acts,  the  Rating  on  Unimproved  Value  Acts,  and  the 
Government  Valuation  of  Land  Acts. 

The  use  of  the  Table  of  Statutes  may  be  explained  to  non-professional 
readers.  Where  a  difficulty  is  felt  in  construing  any  particular  section  of  an 
Act,  a  reference  to  this  Table  will  at  once  disclose  whether  the  book  contains 
any  matter  bearing  upon  that  section.  Non-professional  readers  may  also 
like  to  know  that  the  letters  "  A.C."  (Appeal  Cases)  appearing  in  the  citation 
of  an  authority,  indicate  a  decision  by  the  House  of  Lords  or  the  Privy 
Council. 

The  time  covered  by  the  Opinions  is  about  twelve  years,  during  which  period 
the  number  of  affiliated  Borough  Councils  entitled  to  obtain  legal  advice 
from  the  Association  has  grown  from  thirty-five  to  eighty.  The  work  may 
therefore  not  be  without  interest  to  the  sociologist,  as  affording  some 
indication  of  the  principal  lines  of  municipal  activity  in  New  Zealand  during 
a  considerable  period. 

The  work  is  based  upon  the  New  Zealand  Statute  law  as  in  force  on  the 
30th  June,  1904 — the  date  up  to  which  the  Opinions  were  given.  The  work 
being  in  the  printer's  hands  while  the  Session  of  190i  was  proceediug,  it  was 
thought  inconvenient  to  make  allusions  to  such  of  the  Acts  of  that  Session 
as  happened  to  be  passed  before  the  pages  affected  thereby  were  struck 
off.  But,  with  a  view  of  bringing  the  work  up  to  date,  some  Notes  on  the 
Local  Body  Legislation  oi  1904  are  given  on  pp.  v.  and  vi.  The  Forms,  however, 
have  been  adapted  to  the  legislation  as  existing  at  the  end  of  the  Session. 

Those  of  the  Opinions  that  had  become  obsolete  through  radical 
changes  in  the  law,  and  a  few  others  that,  upon  re-consideration,  were 
regarded  as  not  being  of  general  interest,  have  been  omitted. 

The  Tables  of  Statutes  and  Cases  have  been  prepared  by  Mr.  Bernard 
C.  Smith. 


T.   F.   MARTIN. 
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LEGISLATION    OF    1904. 

Notes  arranged  in  the  order  of  the  Contents  of  this   Book 


General  Introduction..— New  Town  Districts  may  be  constituted.  Fifty 
householders  must  be  in  the  area.  (Town  Districts  Act,  1904). 

Electoral.— The  Local  Elections  Act,  1904,  consolidates  the  Regulation 
of  Local  Elections  Acts  of  1876  and  1888  and  repeals  s.  16  of  the  M.  C.  Amt. 
Act,  1902  (giving  form  of  voting  paper  ou  proposals).  New  definitions  of 
"Election,"  "Elector,"  and  "Minister"  are  given  (s.  2).  Voting  papers 
are  to  be  printed  on  paper  of  uniform  colour,  and  when  polls  in  connection 
with  an  election  and  a  proposal  are  taken  simultaneously  the  colours  are  to  be 
different  (ss.  15,  42).  Voting  papers  are  to  bear  the  printer's  imprint  (s.  15). 
The  corners  of  the  voting  papers  are  to  be  secured  by  gum  or  otherwise  (s.  23). 
The  English  system  of  putting  a  cross  against  the  name  voted  for  is 
adopted  (s.  24).  A  voting  paper  is  not  to  be  rejected  if,  though  informal,  it 
clearly  indicates  the  candidate  or  candidates  for  whom  the  voter  intended 
to  vote  (s.  24).  New  provisions  are  made  for  safe  custody  of  voting  papers 
(ss.  30,  33),  for  the  taking  of  polls  on  proposals  (ss.  3,  41-44),  and  as  to 
disputed  elections  and  polls  (ss.  45-54). 

See  also  Notes  to  Forms  pp.  180-183,  post. 

Rates. — Native  Lands. — The  Native  Land  Bating  Act,  1904,  comes  into 
force  on  the  1st  April,  1905.  Native  lands  are  divided  into  three  groups : — 
(1)  Paying  rates  in  full,  (1)  paying  half  rates,  (3)  exempt.  See  ss.  2  and  3. 
The  Act  provides  for  entries  in  the  Valuation  Eoll  (ss.  4-7,  12)  and  for 
recovery  of  rates  (ss.  7-11,  13,  14). 

Native  reserves  in  the  Middle  Island  occupied  by  Maories  are  not 
liable  to  more  than  half  rates  (s.  17). 

Pates. — Sanitation  Fee. — A  uniform  sanitation  fee  for  removal  of  refuse, 
&c.,  may  be  levied  by  all  local  authorities.  (Public  Health  Act,  1904,  s.  3.) 

Finance. — The  Council  of  a  new  County  may  overdraw  (Counties  Act 
Amendment  Act,  1904,  s.  2).  All  County  Councils  may  raise  loans  to  pay 
off  their  overdrafts  as  existing  on  31st  March,  1904,  with  limitations,  how- 
ever, as  to  future  overdrafts  (s.  17  ;  cf.  M.  C.  Act,  1900,  ss.  155,  156). 

Leasing. — A  member  of  a  Domain  Board  is  not  to  become  a  lessee 
without  the  consent  of  the  Minister.  (Domain  Boards  Act,  1904,  s.  11.) 

Public  Works. — Harbour  Boards  are  to  be  entitled  to  compensation  for 
certain  lands  taken  by  the  Governor.  (Harbours  Act  1878  Amendment 
Act,  1904.) 

Highways. — Subdivision  of  Land. — Roads  and  streets  forty  feet  wide 
shown  on  plans  deposited  before  20th  October,  1900,  are  accepted.  (Public 
Amendment  Act,  1904,  s.  5.) 


vi.  LEGISLATION  OF   1904 

Highways.— Government  Roads. — Extended  powers  are  given  to  the 
Governor.  (Public  Works  Amendment  Act,  1904,  s.  7.) 

Highieays. — Footpaths. — As  to  footpaths  in  Road  and  Town  Districts, 
see  Counties  Act  Amendment  Act,  1904,  s.  3. 

Highways. — Extraordinary  Traffic. — See  Public  Works  Amendment  Act, 
1904,  ss.  10-12. 

Drainage. — The  Land  Drainage  Act,  1904,  consolidates  and  amends  the 
Act  of  1893  and  (except  s.  9)  the  Act  of  1891.  The  Act  of  1898  remains  un- 
repealed.  A  new  power  to  make  by-laws  as  to  drains  and  artesian  wells  is 
given  in  s.  50. 

Waterworks. — Certain  water-supply  powers  may  be  given  to  Road 
Boards,  where  the  Counties  Act,  1886,  is  suspended.  (Road  Board  Acts 
Amendment  Act.  1904.) 

The  Water  Supply  Act,  1891  is  further  amended  by  the  Water  Supply 
Act,  1904. 

Fire  Prevention. — Fire  Brigade  powers  are  given  to  Counties.  (Counties 
Act  Amendment  Act,  1904,  ss.  4,  5.) 

Public  Health. — New  provisions  as  to  morgues  are  contained  in  ss.  6-10 
of  the  Public  Health  Amendment  Act,  1904. 

By-laws. — County  Councils  may  license  billiard-rooms.  (Counties  Act 
Amendment  Act,  1904,  s.  6.) 

Additional  powers  are  given  to  local  authorities  as  to  heavy  traffic  on 
roads  -and  as  to  cutting  grass-seed  on  roads  and  streets.  (Public  Works 
Amendment  Act,  1904,  ss.  10,  12,  13.) 

Cemeteries. — County  Councils  may  subsidise  cemeteries.  (Counties  Act 
Amendment  Act,  1904,  s.  8.) 

Fencing. — See  new  definition  of  "  Owner"  in  the  Fencing  Act  Amendment 
Act,  1904,  s.  3. 

Hospitals. — "Hospital  Board"  and  "Board"  are  defined  for  the 
purposes  of  the 'Public  Health  Amendment  Act,  l'.)04,  ss.  4-7.  (See  Public 
Health  Amendment  Act,  1904,  s.  2.) 

The  cost  of  hospitals  for  infectious  diseases  is  to  be  apportioned  among 
such  local  authorities  as  the  Chief  Health  Officer  directs  (s.  -4). 

Labour  Laws.  —The  Workers'  Compensation  for  Accidents  Acts  are 
further  amended  by  the  new  Act  of  1904. 
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ERRATA   ET   ADDENDA. 

P.  36,  note  f ,  read  Kiwi  tea  Harbour  Board. 

P.  53,  line  7,  read  "  repeated  "  for  repealed. 

P.  130,  "  Confirmation,"  line  2.     Insert  "  s.  416  "  after  "  1886." 

P.  155,  note.  Manchester  Co.  v.  Swindon,  d'C.,  Council  was  reversed  on 
the  3rd  December,  1904,  by  the  English  Court  of  Appeal. 

P.  179,  line  9,  read  Salt  v.  Scott- Hall. 

P.  194,  note  (a),  line  2,  read  "  The  Chairman,  Councillors,  and  Inhabi- 
tants of  the  County  of ."  Add  to  note  "  The  River 

Board." 
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OPINIONS 

ON 

LOCAL    GOYEKNMENT    LAW 
IN    NEW    ZEALAND 


GENERAL    INTRODUCTION 

Historical 

THE  first  measure  for  constituting  boroughs  in  the  Colony 
was  an  Ordinance  of  the  Legislative  Council  of  New  Zealand 
(Session  II.,  No.  6)  intituled  the  Municipal  Corporations 
Ordinance  which  was  passed  and  came  into  force  on  the 
18th  January,  1842.  The  Ordinance  was  very  short-lived,  being 
disallowed  by  the  Home  Government  on  the  6th  September,  1843, 
but  not  before  Wellington  had  (on  the  27th  May,  1842)  become 
constituted  a  borough  under  its  provisions,  with  Mr.  George 
Hunter  as  Mayor.  On  the  disallowance  of  the  measure  the 
newly  constituted  borough  became,  of  course,  dissolved.  No 
other  borough  was  constituted  under  this  Ordinance. 

A  brief  survey  of  the  principal  provisions  of  this  Ordinance 
may  be  not  without  historical  interest.  The  preamble  stated  that 
the  inhabitants  of  towns  were  best  qualified  "  as  well  by  their 
more  intimate  knowledge  of  local  affairs,  as  by  their  more  direct 
interest  therein,"  effectually  to  provide  for  the  good  order  of 
towns  and  their  neighbourhoods,  and  that  "  the  habit  of  self- 
government  in  such  cases  hath  been  found  to  keep  alive  a  spirit 
of  self-reliance,  and  a  respect  for  the  laws,  and  to  prepare  men 
for  the  due  exercise  of  other  political  privileges."  The  Mayor 
was  to  be  chosen  by  the  Council.  Two-thirds  of  the  Council  had 
to  be  present  on  the  occasion  or  passing  a  by-law.  The  franchise 
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was  on  the  rate-paying  basis,  it  being  stated  that  "  it  is  not  fitting 
that  any  man  should  have  (directly  or  indirectly)  any  power  of  taxing 
the  inhabitants  of  any  borough,  or  any  share  in  the  management 
of  the  funds  thereof,  who  shall  not  himself  contribute  thereto." 
A  ratepayer  had,  however,  but  one  vote.  The  Ordinance  gave  to 
the  Council  the  power  to  appoint  constables. 

The  reasons  for  the  disallowance  of  the  measure  were  that  it 
gave  the  Corporation  the  power  to  establish  beacons  and  light- 
houses, and  that  (with  the  exception  of  certain  reserves)  it  vested 
in  the  Corporation  all  the  unsold  lands  in  the  borough — invading 
in  both  respects  the  rights  of  the  Crown. 

The  next  borough  after  Wellington  to  become  constituted  was 
Dunedin  (4th  July,  1865).  This  borough  was  formed  under 
the  Otago  Municipal  Corporations  Ordinance,  1865,  with 
Mr.  William  Mason  as  Mayor.  Port  Chalmers  was  constituted 
under  the  same  Act  on  the  9th  April,  1866,  with  Mr.  Daniel  Bolfe 
as  Mayor. 

In  1867  a  Municipal  Corporations  Act  of  general  application 
was  passed,  and  on  the  28th  May  of  the  following  year,  Christ- 
church  and  Lyttelton  were  constituted  under  its  provisions ,  with  Mr. 
William  Wilson  and  Mr.  Thomas  Merson  as  Mayors  respectively. 
The  other  boroughs  still  existing  that  were  formed  in  the  'sixties, 
and  the  first  Mayors  thereof ,  are : — Kaiapoi  (28th  May,  1868),  Mr. 
Matthew  Hall,  Mayor;  Timaru  (18th  July,  1868),  Mr.  Samuel 
Hewlings,  (Mayor) ;  Greymouth  (16th  July,  1868),  Mr.  Edward 
Masters,  Mayor ;  Hokitika  (24th  August,  1868),  Mr.  James 
Alexander  Bonar,  Mayor;  Blenheim  (6th  March,  1869),  Mr. 
F.  J.  Litchfield,  Mayor. 

With  the  exception  therefore  of  Wellington's  brief  municipal 
life  in  1842 — 1848,  the  South  Island  was  earlier  than  the  North 
in  getting  its  districts  proclaimed  as  boroughs. 

Wellington  came  under  the  Act  of  1867  on  the  16th  Sep- 
tember, 1870,  with  Mr.  Joe  Dransfield  as  Mayor ;  Auckland  on 
the  24th  April,  1871,  with  Mr.  Philip  Aaron  Phillips  as  Mayor. 
Other  North  Island  boroughs  constituted  before  the  coming  into 
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force  of  the  M.  C.  Act,  1876,  with  the  names  of  their  first 
Mayors  are  : — Wanganui  (1st  February,  1872),  Mr.  William  Hogg 
Watt,  Mayor;  Thames  (5th  November,  1873),  Mr.  William 
Davies,  Mayor:  Napier  (26th  November,  1874),  Mr.  Robert 
Stuart,  Mayor;  New  Plymouth  (9th  August,  1876),  Mr.  Arthur 
Standish,  Mayor. 

In  the  South  Island,  Westport  was  constituted  on  the  16th 
April,  1873,  Mr.  James  Wilson  Humphrey,  Mayor  ;  Nelson  (30th 
March,  1874),  Mr.  Joseph  Reid  Dodson,  Mayor ;  Akaroa  (22nd 
July,  1876),  Mr.  George  Scarbrough,  Mayor  ;  Picton  (llth 
August,  1876),  Mr.  Thomas  Williams,  Mayor. 

Legislation   Relating   to   Local    Bodies 

In  1876  the  Provinces  of  New  Zealand  were  abolished  by  the 
Statute  1875,  No.  21,  and  counties  were  constituted.  This  step 
occasioned  the  passing  by  the  General  Assembly  of  a  new  and 
complete  set  of  local  government  Acts,  by  which  were  repealed 
not  only  the  previous  measures  of  the  General  Assembly  on  the 
subject  of  local  government  but  also  the  great  majority  of  the 
numerous  and  varying  Provincial  Ordinances  that  were  in  force 
in  different  parts  of  the  Colony — the  law  being  thus  unified 
and  simplified.  This  new  legislation  consisted  of  tne 
Counties  Act,  Municipal  Corporations  Act,  Regulation  of 
Local  Elections  Act,  Rating  Act,  Public  Health  Act,  and 
Public  Works  Act,  all  of  1876.  The  Counties  Act  came 
into  force  on  the  1st  of  November,  1876,  and  the  M.  C.  Act  on 
the  1st  of  January,  1877.  The  passing  of  these  Acts  marked 
a  new  era  in  the  history  of .  local  government  in  New  Zealand. 
Of  the  measures  in  question,  only  the  Regulation  of  Local 
Elections  Act  now  remains  in  force,  and,  at  the  time  of  writing, 
a  Bill  is  before  the  Legislature  designed  to  repeal  it,  and  re-enact 
its  provisions,  with  amendments. 

The  M.  C.  Act,  1876,  was  superseded  by  the  M.  C.  Act,  1886 
(a  consolidating  measure),  which,  in  its  turn,  gave  way  to 
the  present  M.  C.  Act,  1900,  with  its  wider  franchise  and 
greater  powers.  The  Counties  Act,  1876,  was  replaced  by  one 
of  1886,  still  in  force.  The  Rating  Act  of '1876  provided  the 
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machinery  for  making  and  levying  rates  on  the  annual  value. 
In  1882  another  Act  having  reference  to  rating  on  the 
capital  value  was  passed ;  both  Acts  were  consolidated  in 
The  Eating  Act,  1894.  In  1896  a  permissive  Act  (1896, 
No.  5)  for  rating  on  the  unimproved  value  was  passed,  and 
provision  was  made  by  an  Act  of  that  year  (No.  44),  for  the 
Government  Valuation  Rolls  for  land  tax  and  other  purposes 
being  used  by  local  bodies  for  the  collection  of  their  rates. 

The  Public  Health  Act,  1876  (which  constituted  local 
authorities  as  Local  Boards  of  Health),  was  repealed  by  the 
Public  Health  Act,  1900.  The  latter  measure  substituted  a 
Government  Department  for  the  whole  Colony. 

The  Public  Works  Act,  1876,  was  replaced  by  an  Act  of  1882, 
superseded  in  its  turn  by  the  present  Act  of  1894. 

Local  Government  in  Counties 

Counties  are  divided  into  ridings,  which  include  "  Road," 
"Town,"  and  "Outlying"  Districts.  The  County  Council 
attends  to  the  main  arterial  roads,  and  the  bridges  connected 
therewith.  The  Road  and  Town  Boards  repair  the  other  roads. 
The  latter  Boards  have  also  some  of  the  powers  of  a  municipality. 

The  County  Council  levies  a  county  rate  over  the  whole 
county.  Where  there  are  Road  or  Town  Districts  the  Boards 
thereof  levy  a  local  rate  as  well.  In  Outlying  Districts  the  County 
Council  manages  the  whole  of  the  affairs,  levying  a  county  rate, 
the  maximum  of  which  is  equal  to  the  combined  maximums  of 
the  county  and  local  rates  in  Road  and  Town  Districts. 

The  Acts  under  which  the  local  affairs  of  Road  and  Town 
Districts  are  conducted  are  the  Road  Boards  Act,  1882,  and  the 
Town  Districts  Act,  1880,  respectively. 

There  are  several  counties  in  which  the  operation  of  the 
greater  portion  of  the  Counties  Act,  1886,  is  suspended  (see  s.  19), 
and  there  are  others  in  which  the  Act  is  not  in  force  at  all  (s.  8). 
In  counties  of  the  former  class  the  suspended  provisions  are 
carried  out  by  the  Road  and  Town  Boards  (s.  20). 
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There  are  also  River  Districts  and  Land  Drainage  Districts, 
constituted  under  the  River  Boards  Act,  1884,  and  the  Land 
Drainage  Act,  1893,  for  river  protection,  irrigation  and  drainage 
purposes.  The  boundaries  of  these  districts  are  determined  by 
topographical  considerations,  and  a  borough  may  be  included  in 
in  either  kind  of  district. 

The  important  question  of  water  supply  is  regulated  by 
the  Water  Supply  Act,  1891,  which  gives  County  Councils  power 
to  define  water-race  districts  within  their  own  boundaries,  and  to 
construct  water-races  therein.  In  counties  wherein  the  Counties 
Aet  is  suspended,  or  not  in  operation,  two  or  more  Road  Boards 
may  jointly  form  a  Water  Supply  Board  under  this  Act  (see  s.  57). 

Hospitals 

Mention  should  also  be  made  of  the  Hospitals  and  Charitable 
Institutions  Act,  1885,  by  which  the  duty  of  attending  to  hospitals 
and  administering  charitable  aid  was  transferred  from  the 
Government  to  Boards  elected  by  the  local  authorities.  These 
Boards  generally  represent  several  local  governing  districts. 

Loans 

In  1886  an  adoptive  Act  (No.  47)  was  passed  for  the  raising  of 
loans  by  local  bodios :  municipalities  and  counties,  however, 
already  possessed  these  powers.  In  the  same  year  another  Act 
(No.  48)  was  passed  to  enable  the  Government  to  grant  loans  to 
local  bodies. 

These  Acts  were  consolidated  in  the  Local  Bodies  Loans  Act, 
1901,  and  the  separate  borrowing  powers  of  counties,  and  later, 
of  boroughs,  were  repealed.  The  raising  of  loans  by  all  local 
authorities,  whether  the  money  is  advanced  by  the  Government 
or  not,  is  regulated  by  this  Act  and  its  amendments. 

Loral  Government  Reform 

In  1895,  the  Premier  (the  Hon.  R.  Seddon)  introduced  a 
Local  Government  Bill  designed  to  divide  the  Colony,  for  local 
governing  purposes,  into  large  counties  and  boroughs,  abolishing 
all  the  Boards  above  referred  to.  The  measure  did  not  pass  the 
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Legislature.  In  1897  two  Bills  were  introduced  dealing  separately 
with  boroughs  and  counties.  The  former  ultimately  became  law 
in  the  shape  of  the  M.  C.  Act,  1900.  The  latter,  intituled  the 
Local  Authorities  Act,  repeated  the  provisions  of  the  Local 
Government  Bill  as  regarded  counties.  This  Bill  was  subsequently 
replaced  by  a  Counties  Bill.  In  both  meas.ures  it  was  sought 
to  abolish  the  Road,  Town,  River,  Drainage,  and  other  Boards. 
Neither  Bill  found  favour  with  the  Legislature. 

The  introduction,  however,  of  these  measures  elicited  a 
respectable  body  of  opinion  against  dual  control  and  dual  rating 
in  counties  by  the  County  Councils  and  Road  and  Town  Boards, 
and  latterly  several  of  the  more  important  Road  Districts  have 
been  constituted  counties.  The  law  relating  to  local  government 
in  counties  may  be  stated  to  be  in  a  condition  of  suspense. 


PART   I. 

OPINIONS    ON    SUBJECTS   DEALT    WITH   IN  THE 
LOCAL  GOVEENMENT  ACTS 

I.— ELECTOEAL 

INTRODUCTORY  NOTE 

SINCE    1876,   local    elections    have   been   conducted   under    the 
provisions  of  the  Regulations  of  Local  Elections  Act  of  that  year. 

Boroughs 

These  provisions  were  varied,  as  regards  boroughs,  by  the 
M.  C.  Act,  1900  (ss.  24 — 30)  in  respect  of  place  of  nomination, 
deposits  by  candidates,  polling  booths,  duration  of  poll,  and 
questions  to  be  put  to  voters. 

Until  1898,  the  municipal  franchise  was  purely  a  rate-paying 
one  with  a  scale  of  votes  going  as  high  as  five,  defaulters  in  the 
matter  of  the  payment  of  rates  being  disqualified.  In  1898  and 
1899  several  Acts  altering  the  municipal  franchise  were  passed,"' 
and  the  provisions  of  these  Acts  are  with  further  amendments, 
now  embodied  in  Part  IV.  of  the  M.  C.  Act,  1900. 

Municipal  franchise  is  at  present  conferred  upon  male  and 
female  freeholders,  ratepayers,  and  residential  occupants.  A 
freeholder  must  be  the  beneficial  and  duly  registered!  owner  of 
a  freehold  estate  in  land  of  the  capital  value  of  £25,  and  his 
qualification  is  not  affected  by  the  fact  that  the  land  may 
be  encumbered^  or  let.  The  names  of  ratepayers  are  taken 
from  the  Valuation  Roll  prepared  for  rating  purposes.  ||  The 

*  The  Municipal  Franchise  Reform  Act,  1898  ;  the  Municipal  Franchise 
Reform  Extension  Act,  1899 ;  and  the  Municipal  Franchise  Reform  Extension 
Act  1899  Amendment  Act,  1899. 

t  i.e.,  registered  in  the  Deeds  Registration  or  Land  Transfer  Office. 

I  s.  13  (1),  par.  (a).  It  is  to  be  observed  that  the  paragraph  does  not  speak 
of  ratable  land. 

||  16.  par.  (b)  as  amended  by  M.  C.  Amendment  Act,  1902,  s.  4. 
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qualification  for  a  residential  occupant  is  that  he  has  for  three 
months  been  in  occupation  of  the  whole  or  part  of  a  building  at 
a  rent  of  £10  per  annum.*  Ratepayers  in  arrear  with  their 
rates  are  no  longer  disqualified. 

In  the  case  of  husband  and  wife,  any  qualification  (whether 
freehold,  ratepaying  or  residential)  possessed  by  either  of  them  is 
deemed  possessed  by  each  of  them  (M.  C.  Act,  s.  13,  (2). 

A  person  can  be  enrolled  in  respect  of  only  one  qualification, 
which  must  be  the  ratepaying  qualification,  if  he  or  she  has  it 
(s.  16  (1)  ;  Amt.  Act,  1903,  s.  1903,  s.  2). 

Where  a  borough  is  divided  into  wards,  a  person  can  be 
enrolled  in  only  one  ward,  choosing  the  ward  if  he  or  she  is 
qualified  in  more  than  one  (s.  16  (2). 

An  elector  has  but  one  vote  (s.  22  (2).  Eesidential  occupants 
may  not  vote  on  proposals  relating  to  loans  or  rates  (s.  22  (1)  (6). 

The  municipal  franchise  may  be  compared  with  the  £10 
occupation  franchise,  the  household  franchise,  and  the  lodger  fran- 
chise in  England.  See  Reform  Act,  1832,  s.  27  ;  Representation  of 
the  People  Act,  1867,  ss.  3,  4  ;  Parliamentary  and  Municipal 
Registration  Act,  1878,  ss.  5,  6,  7  ;  Representation  of  the  People 
Act,  1884,  s.  5  ;  Registration  Act,  1885,  s.  18.  See  also  Rogers 
on  Elections— 1900— 16th  ed.,  vol.  I.,  chap.  II. 

Other  Districts 

The  franchise  in  Counties,  Road,  Town,  River  and  Drainage 
Districts  is,  and  always  has  been,  confined  to  ratepayers.  Until 
1899,  the  scale  of  votes  in  counties  and  the  districts  just 
mentioned  went  up  to  five,  but,  by  the  Local  Government  Voting 
Reform  Act  of  that  year,  the  following  scale  was  substituted  in 
the  case  of  all  local  authorities,  except  boroughs  : — 
Ratable  property,  in  one  or  more  tenements, 

not  exceeding  £1000 1  vote 

Exceeding  £1000,  but  not  exceeding  £2000          2  votes 
Exceeding  £2000      3  votes 

*  a.  13  (1),  par.  /<•).      , 
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1.  QUALIFICATION 

(A)   Freehold 

Freeholder  not  on  Valuation  Roll.''' — (Q.)  Can  a  person  wliose 
name  does  not  appear  on  the  Valuation  Roll  prepared  for  rating 
on  the  annual  value,  be  entered  on  the  District  Electors  Roll  of  a 
borough  as  a  freeholder  '? 

(A.)  Yes.  The  being  on  the  Valuation  Roll  is  not  one  of 
the  requirements  of  the  freehold  qualification  (M.  C.  Act, 
s.  13  (1)  («).  Moreover  the  definition  of  "  owner  "  given  in  s.  2 
of  the  Rating  Act,  1894,  does  not  necessarily  correspond  with  the 
definition  of  the  person  entitled  to  a  freehold  qualification.  A 
similar  remark  applies  where  the  rating  is  on  the  capital  or  the 
unimproved  value,  and  the  Valuation  Roll  is  supplied  by  the 
Government  (see  Grovt.  Val.  L.  Act  Amt.  Act,  1900,  s.  2 ;  s.  6  (1). 

"  Fayyot  Vote*." — Although  the  object  of  a  deed  may  have 
been  merely  to  create  votes,  yet  the  local  authority,  if  satisfied 
that  the  deed  is  a  real  and  genuine  one,  must  act  upon  it.  It 
lies,  however,  on  the  applicant  for  enrolment  to  show  that  the 
deed  is  genuine  (Alexander  v.  Xeinnan — 1846 — 2  C.  B.  122 ; 
Hanlon  v.  Went  Harb.  Jioro.— 1888— 7  N.Z.L.R.,  106). 

(B)  Ratepayiny 

The  £25  Value. — The  ratepayer  in  respect  of  a  property  under 
the  value  of  £25  is  entitled  to  be  entered  on  the  District  Electors 
Roll  of  a  borough.  The  requirement  that  the  value  must  amount 
to  £25  affects  only  the  freehold  qualification  (M.  C.  Act,  s.  18  (1) 
pars,  (a)  and  (6). 

(c)  Residential 

Ratable  Property. — The  property  in  a  borough  occupied  under 
a  residential  qualification  need  not  be  ratable  property  (M.  C.  Act, 
s.  13  (1)  (c). 

*  Opinions  concerning  the  Valuation  Roll  will  be  found  under  the 
heading  "Hates." 
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Lodgers. — A  person  received  into  a  boarding-house  or  private 
family,  and  paying  an  inclusive  charge  for  board  and  residence,  is 
not  a  "  residential  occupant "  of  the  borough.  He  has  no  legal 
tenancy  in  respect  of  his  bedroom.  He  does  not  pay  any  specified 
sum  for  the  use  of  such  room.* 

(D)  Partners,  Companies  and  Societies,  and  Officials 
Person  cannot  be  enrolled  twice. — A  person  cannot  be  entered 
upon  the  District  Electors  Boll  of  a  borough  in  respect  of  a 
qualification  possessed  by  him  individually,  and  also  in  his 
capacity  as  a  trustee,  secretary  or  otherwise.  And  when  enrolled, 
the  vote  of  every  elector  is  a  personal  vote.  He  does  not  vote,  for 
example,  as  a  trustee.  However  many  rights  or  capacities  he 
may  possess,  he  is  only  one  "  person,"  and  the  name  of  any  person 
shall  not  appear  "  more  than  once  in  the  District  Electors  List  or 
District  Electors  Eoll  of  an  undivided  borough  or  of  any  ward  " 
(M.  C.  Act,  s.  16  (1).  And  he  can  vote  only  once  (s.  30  (4). 

Partners :  Freehold. — Where  A  and  B  own  freehold  business 
premises  in  a  borough,  one,  and  only  one,  of  them  can  be  entered 
in  the  occupiers'  column  of  the  Valuation  Roll,!  and  be 

•Numerous  attempts  have  been  made  to  give  an  exhaustive  definition  of 
a  lodger,  without  success ;  but  perhaps  the  view  of  Brett  L.  J.  and  Cotton 
L.  J.,  expressed  in  Bradley  v.  Baylis— 1881-  8  Q.  B.  D.  210,  "  that  there  is 
involved  in  the  term  "  lodger  "  that  "  a  man  must  lodge  in  the  house  of 
another,  and  lodge  with  him "  13  as  comprehensive  as  any  that  have 
been  attempted.  (Rogers  on  Elections — 1897 — vol.  i.  16th  ed.,  31.)  The 
lodger  franchise  is  given  in  England  to  a  person  who  has  occupied,  as  sole 
tenant,  lodgings  in  a  dwelling-house  (with  or  without  the  joint  use  of  some  other 
part  of  the  house),  such  lodgings  being  of  the  yearly  value,  if  let  unfurnished, 
of  £10  or  upwards.  (Representation  of  the  People  Act,  1867,  s.  4  ; 
Parliamentary  and  Municipal  Registration  Act,  1878,  s.  5.)  Where  lodgings 
are  jointly  occupied,  and  their  yearly  value  is  at  the  rate  of  not  less  than 
£10  for  each  lodger,  each  is  entitled  to  be  registered  (Parliamentary  and  M.R. 
Act,  1878,  s.  6  (3). 

As  to  joint  occupiers  of  lands  and  houses,  see  Reform  Act,  1832,  s.  29 ; 
Unwin  v.  McMullen  -1891 — 1  Q.B.  694.  As  to  what  is  continuous  occupation, 
see  Timmis  v.  Albaston — 1895—2  Q.B.  58. 

t  Other  Acts  contemplate  there  being  more  than  one  person  entered  in 
the  Valuation  Roll  as  occupier,  and  give  the  vote  to  the  person  whose  name 
appears  first  (see  Counties  Act,  1886,  s.  60 ;  Road  Boards  Act,  1882,  s.  39 ; 
River  Boards  Act,  1884,  s.  31 ;  Land  Drainage  Act,  1893,  a.  9). 
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transferred  thence  to  the  District  Electors  Eoll  on  the  rate- 
paying  qualification  (Rating  Act,  1894,  s.  IB ;  Govt.  Val.  L.  Act 
Amt.  Act  1900,  s.  6  (2);  M.  C.  Act,  s.  18  (1)  (b).  The  other 
partner  may,  however,  be  enrolled  on  the  freehold  qualification  if 
he  comes  within  the  definition  thereof  (M.  C.  Act,  s.  13  (1)  (a)  ; 
Introductory  Note,  ante  p.  7)  and  is  not  otherwise  enrolled. 
He  has  a  beneficial  freehold  interest  in  the  land,  his  share  (be  it 
a  half,  or  a  greater  or  less  share)  being  the  same  as  his  share  in 
the  business. 

Partners:  Residential. — Each  member  of  a  firm  that  rents 
and  occupies  premises  in  a  borough  can  be  enrolled  on  the 
residential  qualification  if  the  rent  is  equal  to  £10  each  (M.C.  Act, 
s.  13  (1)  (<-). 

Companies  and  Societies :  Freehold. — Individual  shareholders 
in  an  incorporated  company  are  not  entitled  to  be  enrolled  on  the 
freehold  qualification  in  respect  of  land  in  a  borough  owned  by 
the  company.  The  company  is  an  artificial  person,  having  an 
existence  in  law  separate  from  that  of  the  individual  members 
thereof,  and  is  the  beneficial  owner  of  the  land.  Moreover,  no 
shareholder  is  a  "  registered "  owner  in  respect  of  the  land. 
(M.  C.  Act,  s.  13  (1)  (a)  ;  Introd.  note,  ante  p.  7). 

The  Company  itself  cannot  be  enrolled  on  the  freehold 
qualification,  and  no  provision  is  made  for  enrolling  any  person 
on  its  behalf  on  that  qualification.* 

Companies  and  Societies :  Residential. — Where  an  incorporated 
Union  or  Society  takes  a  room  in  a  borough  as  tenant  at  a  rent 
of  £10  or  over,  no  person  can  be  enrolled  on  the  residential 
qualification  in  respect  of  this  tenancy.  A  body  corporate  cannot, 
of  course,  vote,  and  no  provision  is  made  for  entering  the  name 
of  any  person  on  its  behalf.  If  the  Union  or  Society  is  un- 
incorporated, the  persons  who  actually  take  and  occupy  the  room 
as  tenants  acquire  the  residential  qualification,  provided  the 
rent  is  at  the  rate  of  not  less  than  £10  a  year  for  each  of  them. 

*  This  may,  however,  be  done  in  respect  of  the  rating  qualification  in  any 
local  governing  district  (Rating  Act,  1894,  s.  13).  The  like  rule  applies 
where  the  Valuation  Roll  is  supplied  (Govt.  Val.  L.  Act  Amt.  Act,  1900  s.  6  (2). 
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Official*. 

Name  of  Company. — Where  the  entry  in  the  occupiers'  column 
of  the  Valuation  Roll  of  any  local  governing  district  is 
(improperly)  "  The —  — Company,"  no  officer  or  other  person 
can  be  enrolled  on  a  rating  qualification. 

Company  Manager . — Where  the  manager  of  a  company  is 
entered  the  occupiers'  column  of  the  Valuation  Roll  of  any 
district  by  his  individual  name  under  s.  13  of  the  Rating  Act, 
1894,  he  is  entitled  to  be  enrolled  on  the  rating  qualification,  not- 
withstanding that  some,  other  officer  of  the  company  actually 
pays  the  rates  (cf.  ex  p.  Tracers— 1893— 14  N.S.W.  (L.)  329). 

House  as  Part  of  Salary.— Ministers  of  religion,  schoolmasters 
and  others  who  are  provided  with  a  house  in  a  borough  as  part  of 
their  remuneration  have  not  a  residential  qualification.  As  no 
rent  is  fixed  or  paid  in  respect  of  the  house,  the  condition  that 
there  shall  be  a  rent  of  at  least  £10  is  not  complied  with. 

Different  Qualifications. — A  person  who  is  a  ratepayer  in  his 
own  right,  a  manager  of  an  institution,  and  a  trustee  in  several 
estates  (each  institution  and  estate  being  a  ratepayer)  is  entitled 
to  only  one  vote  (M.  C.  Act,  ss.  16  (1) ;  30,  (4). 

(E)   Dual  Qualifications  of  Huxbamlit  and  Wire*. 

Each  to  be  Enrolled. — Several  questions  have  been  put  by 
Borough  Councils  to  the  Association  based  on  the  idea  that 
where  a  husband  or  wife  is  on  the  roll  and  the  other  of  them  is 
not  enrolled,  the  wife,  or  husband  (as  the  case  may  be)  can  claim 
to  vote.  This  is  not  so.  Only  persons  actually  on  the  roll  can 
vote  (M.  C.  Act,  s.  22  (1) ;  s.  30  (1).  The  "  dual  qualification  " 
conferred  by  the  M.  C.  Act,  s.  13  (2),  concerns  something  behind 
the  roll — viz.,  the  right  to  be  placed  on  the  roll.  The  husband 
and  wife  should  be  enrolled  with  separate  numbers. 

Neither  to  be  Enrolled  Twice. — Questions  have  also  arisen  as  to 
the  right  of  a  husband  or  wife  to  be  enrolled  twice — once  in 
respect  of  the  dual  qualification,  and  again  in  respect  of  some 
qualification  possessed  by  him  or  her,  separately,  concerning  some 
other  property. 


ELECTORAL  13 

One  and  the  same  person,  however,  cannot  be  entered  more 
than  once  upon  the  roll  of  an  undivided  borough,  nor  more  than 
once  on  the  roll  of  any  ward,  whatever  qualifications  (original  or 
dual)  he  or  she  may  hold  (s.  16  (1) ;  and,  moreover,  in  the  case  of 
a  divided  borough,  a  person  may  not  appear  on  the  roll  of  more 
than  one  ward  (s.  16,  (2). 

Instance*. • — Where  the  property  is  situate  in  only  one  ward, 
both  husband  and  wife  can  be  enrolled  in  respect  of  it,  on  the 
freehold,  rating  or  residential  qualification  possessed  by  either  of 
them. 

If  a  husband  or  wife  has  property  in  two  wards,  one  of  them 
may  be  entered  on  the  roll  of  one  ward  and  the  other  on  the  roll 
of  the  other  Avard.  Where  the  husband  has  property  in  one 
ward  and  the  wife  in  another,  still  the  husband  can  appear  on 
only  one  ward  roll  and  the  wife  on  only  one  ward  roll. 

If  in  an  undivided  borough  or  in  any  one  ward  the  husband 
has  a  rating  qualification  and  the  wife  a  freehold  qualification  in 
respect  of  the  same  or  any  other  property,  or  rice  rerxa,  still  each 
of  them  can  be  enrolled  only  once  on  the  borough  roll  or  ward 
roll,  as  the  case  may  be. 

Husband  nominal  nccitjrier. — Where  the  husband,  being  the 
manager  or  other  official  of  a  company  or  society,  is  placed  on 
the  Valuation  Roll  as  "  nominal  occupier,"  and  is  thence  trans- 
ferred to  the  District  Electors  Roll  on  the  rating  qualification, 
his  wife  is  also  entitled  to  be  enrolled  on  the  rating  qualification. 
Here  the  husband  has  a  qualification,  and  there  is  no  exception  to 
the  rule  that  a  husband's  qualification  gives  his  wife  the  like 
qualification  (s.  13  (2).  Moreover,  being  on  the  Valuation 
Roll  in  his  own  name,  he  is  personally  liable  for  the  rates  (Rating 
Act,  1894,  s.  13,  third  par.) 
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2.  DISTRICT  ELECTORS  BOLL 

(A)  Making  up  the  Roll 

Tou-n  Clerk's  Duties. — The  Town  Clerk  must  enter  the  name 
of  a  person  of  whose  qualification  he  is  satisfied,  although  such 
person  makes  no  application  (Reg.  of  14th  Jan.,  1901,  cl.  8  (1)  (a). 

Purging  the  Eoll. — Clause  3  (5)  of  the  Regulations  of  14th 
January,  1901,  as  to  removing  names  of  residential  occupants, 
applies  only  to  the  list  to  be  made  on  the  5th  March. 

(B)  Amendments 

Tu-o  Qualifications, — An  elector  who  has  parted  with  the 
qualification  with  respect  to  which  he  was  enrolled,  may  be 
retained  on  the  Roll  if  he  possesses  any  other  qualification. 

Sale  by  Ratepayer  of  part  of  his  property.- — Where  a  ratepayer 
of  a  borough  sells  part  of  his  rateable  property,  and  notice  of  the 
sale  is  given  to  the  Council,  the  Roll,  whether  made  under  the 
Rating  Act,  1894,  or  supplied  by  the  Government,  is  amended 
accordingly,  and  the  purchaser  can  thereupon  be  entered  upon  the 
District  Electors  Roll,  on  his  rating  qualification  thus  acquired 
(M.  C.  Act,  s.  18  ;  s.  13  (1)  (b) ;  M.  C.  Amt.  Act,  1902,  s.  4). 
The  Council  should  act  upon  the  notice,  though  given  after  the 
expiration  of  the  month  mentioned  in  s.  52  of  the  Rating  Act, 
1894. 

Changes  of  ownership  and  occupation  generally. — The  following 
enactments  have  been  made  on  the  subject  of  altering  the 
Valuation  Roll  in  respect  of  changes  in  ownership  and  occupation. 

By  the  Rating  Act,  1894,  s.  52,  as  amended  by  the  Rating  Act 
Amendment  Act,  1895,  s.  4  (7),  owners  and  occupiers  are  to  give 
to  the  local  authority  notice  in  writing  of  the  sale  or  transfer  of 
all  or  any  part  of  the  ratable  property.  By  s.  85  (1)  the  local 
authority  may  alter  the  current  Valuation  Roll  where  a  change  in 
the  ownership  or  occupation  has  taken  place.  Under  s.  36, 
persons  to  be  affected  by  any  alteration  in  the  roll  are  to  receive 
notice  of  the  proposed  alteration,  and  have  the  right  to  object — 
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the  objection  to  be  determined  by  a  Magistrate.  The  Government 
Valuation  of  Land  Act  Amendment.  Act,  1900,  s.  29  (1),  provided 
that  it  should  not  be  lawful  for  the  local  authority  to  make  any 
alteration  in  the  Valuation  Roll  supplied  to  it  by  the  Government 
without  the  consent  of  the  Valuer-General.  A  proviso  to  s.  4  of 
M.  C.  Amendment  Act,  1902,  states  that  "  in  the  case  of 
transfers  of  property,  the  Valuation  Roll  may  be  corrected  at  any 
time."  By  the  Government  Valuation  of  Land  Act  Amendment 
Act,  1903,  s.  5  (a),  the  Act  of  1900,  s.  29  (1),  was  amended  by 
the  making  of  an  exception  "as  to  changes  of  ownership  or 
occupancy  of  which  notice  has  been  received  by  the  local  authority 
under  s.  52  of  the  Rating  Act,  1894." 

The  proviso  to  s.  4  of  the  M.  C.  Amendment  Act,  1902,  does 
not  seem  to  dispense  with  the  giving,  under  s.  36  of  the  Rating 
Act,  1894,  of  notice  of  a  proposed  alteration.  S.  36  presumably 
applies  to  either  the  Valuation  Roll  made  by  the  local  authority  or 
the  one  supplied  by  the  Government  (Govt.  Val.  L.  Act,  1896,  s.  10). 

Proof  of  Qualification, — The  Regulation  giving  a  person  an 
absolute  right  to  be  placed  on  the  List  on  application  to  the  Town 
Clerk,  applies  only  to  the  case  of  the  annual  or  biennial  making- 
up  of  a  Borough  List,  and  not  to  the  case  of  amendments  under 
s.  18  of  the  M.  C.  Act.  Under  that  section  the  Council,  or  Town 
Clerk,  must  be  satisfied  as  to  the  possession  of  the  necessary 
qualification. 

Amendments:  Supplementary  Roll. — (1).  The  present  (March) 
Roll,  one  year  in  use,  is  being  amended.  This  should  be  done 
under  the  M.  C.  Act,  s.  18  (4)  ;  Amendment  Act,  1902,  s.  3  (2). 

(2).  Residential  occupants  who  have  not  voted  should  not  be 
struck  off  the  present  roll. 

(3).  It  is  not  compulsory  to  enrol  on  the  Supplementary  Roll 
all  persons  who  apply  on  the  residential  qualification  under 
Regulation  3,  but  the  Borough  Council  should,  under  the  M.  C. 
Act,  s.  18  (4),  enrol  all  residential  occupants  of  whose  qualification 
it  is  satisfied. 
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(4).  S.  8  of  the  M.  C.  Amendment  Act,  1902,  makes  it  un- 
necessary, not  unlawful,  to  make  up  the  Roll  every  year. 

Questions  (2)  and  (8)  arise  when  a  new  Roll  is  made. 

(c)  Supplementary  Lists 

Authentication. — It  is  not  necessary  that  a  Supplementary 
List  should  be  signed  and  certified  at  a  meeting  of  the  Council. 
Clause  9  of  the  Regulations  made  on  the  14th  January,  1901, 
under  the  M.  C.  Act,  refers  only  to  the  annual  sitting  of  the 
Council  held  under  s.  18  of  that  Act.  Neither  sub-clause  2  of 
Regulation  10,  nor  sub-s.  2  of  s.  3  of  the  M.  C.  Amendment 
Act,  1902,  can,  in  my  opinion,  be  read  as  requiring  the  holding 
of  a  meeting  of  the  Council. 

I 

3.  DEPOSIT 

Withdrawal. — A  candidate  withdrawing  bsfore  the  day  of 
election  forfeits  his  deposit  (M.  C.  Act,  s.  26  (2)."':: 

4.  POLLING  BOOTHS 

Election  of  Mayor  and  Council  tot/ether. — While  the  law 
appears  to  contemplate  that  the  election  of  Mayor  and  Councillors, 
though  held  on  the  same  day,  should  be  separate  and  distinct 
elections  (M.  C.  Act,  s.  34  (1)  ;  s.  57),  one  of  them  being 
conducted  by  a  Substitute  Returning  Officer  (Reg.  L.  El.  Act, 
1876,  s.  6;  Amt.  Act,  1888,  s.  2),  yet  I  do  not  think  that  the 
following  of  the  convenient  practice  of  holding  the  elections  in 
same  polling  booths  and  by  the  same  officers  would  invalidate  the 
elections,  provided  that  two  voting  papers  are  given  to  voters,  and 
care  is  exercised  to  keep  the  two  elections  distinct  in  other  respects. 
The  irregularity  would  not,  in  my  opinion,  bo  one  tending  to 
defeat  the  fairness  of  either  election  (see  Cases  i»mt  p.  17).  It 
would,  however,  be  well  were  the  practice  expressly  permitted  by 
the  Legislature. 

*  The  making  of  the  statutory  deposit  is  not  a  condition  precedent  to 
being  a  candidate  (Sinisou  v.  Hunter— 1893— 11  N.Z.L.B.  705,  710). 
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5.    VOTING  PAPERS 

Gumming  down  the  corner. — (Q.)  Would  it  be  lawful  for  the 
returning  officer  to  gum  down  the  corners,  on  which  his  initials 
and  the  voter's  number  are  written,  of  the  voting  papers  ? 

(A.)  To  do.  so  would  be  to  commit  an  irregularity,  as 
this  practice  is  not  prescribed  by  the  Regulation  of  Local 
Elections  Act,  1876  (see  s.  28).  But,  in  my  opinion,  the 
irregularity  would  be  one  not  tending  to  defeat  the  fairness 
of  the  election,  and,  therefore,  would  not  render  the  election 
invalid  (see  Beg.  L.  El.  Act,  1876,  s.  50,  sub-s.  6  ; 
R.  v.  Teschemaker  —  1873  --  1  N.  Z.  Jur.  78  ;  Te  Atoha 
Election  Petition— 1891— 10  N.  Z.  L.  R.,  28  (Scrutineers) ;  R.  v. 
Jones— 1876— 2  N.  Z.  Jur.,  (N.S.),  S.C.,  45  (Secrecy)  ; 
Akaroa  Election  Petition — 1891—10  N.  Z.  L.  R.  158  (closing 
polling  booths).  In  the  case  Wellington  City  Election  Petition 
— 1897 — 15  N.Z.L.R.  454,  the  non-gumming  down  of  the  corners 
of  voting  papers  at  a  Parliamentary  election  (where  gumming 
down  is  prescribed)  was  held,  under  circumstances,  not  to  defeat 
the  fairness  of  the  election. 

Colour. — The .  express  statutory  provision  that  the  voting 
paper  shall  be  printed  on  white  paper  (Reg.  L.  El.  Act,  1876,  s. 
19)  must  be  obeyed.  Therefore,  different  colours  should  not  be 
used  to  distinguish  the  voting  papers  used  for  the  election  of  Mayor 
from  those  used  for  the  election  of  Councillors.  The  law  might 
however,  conveniently  be  altered. 

Imprint. — The  negative  provision  that  nothing  shall  be 
written  or  prescribed  on  the  voting  paper  save  as  shown  in  the 
prescribed  form  (Reg.  L.  El.  Act,  1876,  s.  19)  must  be  obeyed. 
Therefore,  notwithstanding  the  provisions  of  the  Printers  and 
Publishers  Act,  1868,  the  printer  must  not  set  his  imprint  upon 
the  voting  papers.  In  this,  as  in  all  other  cases,  the  general 
provision  yields  to  the  special. 

Names  of  Candidate*  incompletely  struck  out. — Eight  specimens 
of  irregularly  cancelled  voting  papers  were  submitted.  The 
irregularities  consisted  chiefly  of  incomplete  cancellations  of  the 
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names  of  candidates.  In  each  case,  however,  one  could  gather 
with  reasonable  certainty  for  whom  the  elector  desired  to  vote. 
The  opinion  given  was  that  the  voting  papers  were  valid.  S.  31 
of  the  Regulation  of  Local  Elections  Act,  1876,  and  the  clause  at 
the  foot  of  the  form  of  voting  paper  ("  The  voter  must  draw  a 
line  through  the  name  of  each  candidate  for  whom  he  desires  not 
to  vote")  were  considered  "directory"  only  (as  distinguished 
from  "  mandatory.")  See  the  Athlone  case — 1874 — Sir.  B.  C.  L. 
240;  Woodward  v.  Sarsom— 1875— L.  R.  10,  C.  P.  733;  Phillip 
v.  Go/— 1886— 17  Q.  B.  D.  805  ;  see  also  Rogers  on  Elections— 
1900 — 17th  ed.,  vol.  ii.,  125  et  seq. ;  vol.  iii.,  162  et  seq.,  where 
facsimiles  of  a  number  of  disputed  ballot  papers  are  given.  See 
further  the  New  Zealand  case  of  Rey.  v.  Bayley — 1870 — Mac.  836, 
in  which  Chapman,  J.,  pointed  out  (at  p.  843)  that  the  enactment 
there  in  question  (the  voter  to  make  a  cross  within  the  square 
opposite  the  name  of  the  candidate  voted  for)*  "  was  designed  to 
facilitate,  not  to  obstruct,  the  recording  of  every  citizen's  vote, 
and  therefore  it  should  receive  such  an  interpretation  as  is 
favourable  to  the  free  exercise  of  the  franchise,  having  due  regard 
to  every  provision  necessary  as  a  security  for  the  certainty  of  the 
vote." 

6.  PROCEEDINGS  AT  ELECTIONS 

Name  on  tico  Ward  Rolls. — Where  the  same  person  has  been 
improperly  entered  upon  the  rolls  of  two  wards  contrary  to  the 
M.  C.  Act,  s.  16  (2),  the  roll  cannot  be  corrected  at  the  election, 
but  such  person's  second  vote  can  be  challenged  by  the  question : 
"  Have  you  already  voted  at  the  present  election  ?  "  (s.  30  (4). 

Pltnni>iny. — (Q.)  The  following  direction  to  voters  is  given  in 
the  form  of  Voting  Paper  set  out  in  the  Fourth  Schedule  to  the 
Regulation  of  Local  Elections  Act,  ]  876  :— 

"  He  must  leave  only  (state  the  number  of  vacancies  to 
be  filled)  names  uncancelled,  or  the  voting  papers  will  be 
invalid." 

*  This  is  the  English  practice.  Marks  of  varying  irregularity  of  shape 
and  position  are  shown  in  the  specimen  ballot  papers  given  in  Rogers'  work. 


ELECTOEAL  19 

Q. — We  have  three  vacancies,  and  there  are  five  candidates. 
Can  a  voter  leave  less  than  three  names  uncancelled  ? 

A. — Yes.  The  Act  directs  the  voter  to  "  draw  a  line  through 
the  name  of  each  candidate  for  whom  he  desires  not  to  vote  " 
(S.  31).  There  is  nothing  in  the  Act  to  compel  an  elector  to  vote 
for  as  many  candidates  as  there  are  vacancies.  The  direction 
that  the  voter  is  to  leave  "  only  "  the  vacancy  number  of  names 
uncancelled  means  that  he  is  not  to  vote  for  a  greater  number  of 
candidates.  The  practice  of  allowing  ';  plumping  "  is  understood 
to  be  general. 

Unqualified  Candidates. — Several  questions  have  been  put  as 
to  the  duty  of  the  Eeturning  Officer  where  a  candidate  is  under- 
stood not  to  have  the  necessary  qualification.  The  Eeturning 
Officer  should  accept  the  nomination  of  such  a  candidate,  and  if 
he  polls  the  necessary  number  of  votes  should  declare  him  to 
be  elected.  The  Returning  Officer  acts  in  the  matter  ministerially, 
not  judicially.  No  duty  is  cast  upon  him  to  decide  upon  the 
qualifications  of  candidates.  Were  he  to  do  so,  he  might 
render  himself  personally  liable  to  an  action.  Pritchard  v.  Mayor 
of  Saw/or— 1888— 13  A.  C.  241  ;  Eogers  on  Elections— 1900— 
17th  ed.,  Vol.  II.,  123,  136  ;  ex  p.  Thompson— 1892— 13  N.S.W. 
(L.)  61;  ex  p.  Humphry*— 1893— U  N.S.W.  (L.)  84 ;  R.  v.  Williams 
—1897—22  V.L.E.  485. 

In  the  United  States  statutory  jurisdiction  is  generally  given 
to  determine  the  validity  of  nominations  (Am.  &  Eng.  Encyclop. 
of  Law— 1902— 2nd  ed.,  vol.  X.,  p.  658). 

The  proper  course  for  questioning  the  election  of  a  candidate 
on  the  ground  of  want  of  qualification  is  for  any  candidate  and 
two  electors,  or  for  six  electors,  to  lodge  a  petition  against  the 
return.  This  must  be  done  within  14  days  after  the  election. 
(Beg.  L.  El.  Act,  1876,  ss.  48,  49,  and  s.  50,  "  Secondly," 
sub-s.  3  ;  M.  C.  Act,  s.  31). 

As  to  proceedings  upon  a  petition,  see  In  re  Cullen — 1882  — 
N.Z.L.E.  1  S.C.  38;  Wilson  v.  Stratford— 1885— N.Z.L.E.  3  S.C. 
329  ;  Gilchrist  v.  Wood— 1885—  N.Z.L.E.  3  S.C.  348  ;  Glover  v. 
Robinson — 1888— 6  N.Z.L.E.  303;  Wilkins  v.  Robinson— 1891— 
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10  N.Z.L.R.  897  ;  Simson  v.  Hunter— 1893— 11  N.Z.L.K.  705  ; 
Cottonv.  Hawkins — 1897 — 15  N.Z.L.R.  496;  Graham,  v.  Gattaghan 
—1903—5  Gaz.  L.  R.  393  (under  app.  to  P.C.) 

Election  held  on  ivrony  da;/. — Case  :  A  Councillor  delivered  his 
resignation  to  the  Town  Clerk,  thereby  effectually  resigning 
(M.  C.  Act,  s.  56).  The  Council  at  its  next  meeting 
resolved  (unnecessarily)  to  accept  the  resignation.  Owing  to  the 
delay  thus  caused,  the  new  election  was  held  later  than  the  clear 
25  days  from  occurrence  of  extraordinary  vacancy  mentioned  in 
the  Regulation  of  Local  Elections  Act,  1876,  s.  46. 

Q. — Was  the  new  election  void  ? 

A. — By  s.  50  of  the  above  Act  an  election  may  be  declared 
void  by  reason  that  "  any  notice  of  the  time  .  .  .  of  an 
election  .  .  .  was  not  given  within  the  time  or  in  the  manner 
herein  required."  (see  "  Firstly,"  sub-s.  (1). 

These  words  relate  to  the  length  of  notice  given  and  the 
manner  of  publication  thereof,  and  not  to  the  case  of  the  holding 
of  an  election  on  a  wrong  day. 

The  only  grounds  upon  which  an  election  can  be  set  aside  are 
those  mentioned  in  the  said  s.  50,  and  the  case  of  holding  the 
election  on  the  wrong  day  is  not  given. 

One  of  the  grounds  given  is  that  "  any  other  irregularity 
occurred  in  the  proceedings  which,  in  the  opinion  of  the 
(Resident)  Magistrate  tended  to  defeat  the  fairness  of  the  election  " 
s.50;  "Firstly"  sub-s.  (6). 

Unless  there  exist  some  special  local  reasons  why  the  holding 
of  the  election  on  the  wrong  day  tended  to  defeat  the  fairness  of 
the  election,  I  am  of  opinion  that  this  irregularity  would  not  be 
held  to  come  within  sub-s.  (6).  The  point  was  raised  in  the 
Longford  Case  (1870),  reported  in  No.  20'Malleyand  Hardcastle's 
Election  Reports  6,  8,  and  although  the  decision  turned  on 
another  point,  the  Judge  intimated  during  the  argument  that  he 
was  not  impressed  with  the  contention  that  the  holding  of  the 
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election  on  a  wrong  day  defeated  the  result  (see  also  Rogers  on 
Elections— 1900— 16th  ed.,  vol.  II.,  58 ;  K.  v.  Jones— 1876— 2  N.Z. 
Jur.  (N.  S.),  S.  C.  45). 

Irregularities,— It  would  be  almost  impossible  to  conduct  an 
election  without  transgressing  some  of  the  numerous  statutory 
rules  for  observance  by  officials  and  voters.  The  law  therefore 
does  not  require  a  strict  compliance  with  all  of  such  rules.  It 
draws,  however,  the  line  at  irregularities  that  tend  to  defeat  the 
fairness  of  the  election.  Eeg.  L.  El.  Act,  1876,  s.  50  (6),  and 
cases  cited  ante,  p.  17).  See,  generally,  as  to  when  statutory 
enactments  will  be  read  as  "  directory  "  (as  distinguished  from 
"mandatory"):  The  Queen  v.  Ingall— 1876— 2  Q.B.D.  199;  In 
re  Regent  United  Service  Stores — 1878  —  8  Ch.  Div.  at  p.  82  ; 
Maxwell  on  Statutes — 1896 — 3rd  ed.,  520  ;  Hardcastle  on  Statutes 
—1901— 3rd  ed.,  260;  Pearson  v.  Clark— 1864— Mac.  (N.Z.)  136; 
Oakley  Cm-fm.  v.  Gray— 1893— 24  V.L.E.  380. 


II.— MAYOE  AND   CHAIRMAN 

INTRODUCTORY  NOTE 

IN  England  the  powers  of  a  Mayor  are  not  confined  within  the 
four  corners  of  the  Municipal  Corporations  Act.  In  1835,  when 
Municipal  Corporations  were  reformed,  no  essential  change  was 
made  in  this  ancient  office.  The  Mayor  of  a  reformed  borough 
was  made  "  capable  in  law  to  do  and  suffer  all  acts  which  the 
chief  officer  of  such  borough  may  now  lawfully  do  and  suffer,  so 
far  as  the  same  respectively  are  not  altered  or  annulled  by  the 
provisions  of  this  Act."  See  the  repealed  M.  C.  Act,  1835,  Eng. 
s.  6. 

A  similar  definition  is  given  in  s.  15  (6)  of  the  M.  C.   Act, 
1882,  Eng.,  now  in  force. 
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See  further  as  to  the  position  of  a  Mayor  in  England  :  Grant 
on  Corporations — 1850 — p.  421 ;  Doncaster  Case,  Ley's  Reports  — 
1659—5  ;  E.  v.  Thornton^-1803— 4  East  at  p.  308. 

All  local  authorities  in  New  Zealand  being  created  by  statute, 
the  Mayors,  Chairmen,  and  officers  thereof  can  possess  no  powers 
that  are  not  conferred  by  the  Legislature,  either  expressly  or  by 
necessary  implication. 

In  New  Zealand  the  Mayor  is  Chairman  at  meetings  of 
the  Council.  Further,  a  few  definite  statutory  powers  are 
given  to  him.  A  person  is,  however,  usually  elected  Mayor 
on  the  grounds  of  his  possession  of  certain  qualities  of  initiative 
and  organisation,  and  of  his  knowledge  of  finance  and  aptitude 
for  business  generally.  Given  indeed  that  a  Mayor  has  the 
willing  support  of  a  large  majority  of  the  Council,  his  powers  as 
leader  of  the  Council  and  chief  executive  officer  may  be  very 
wide.  On  the  other  hand,  seeing  that  he  is  chosen  by  the 
electors  direct,  he  might,  in  face  of  a  hostile  majority  in  the 
Council,  be  unable  to  do  more  than  preside  at  meetings  and 
perform  his  few  formal  statutory  duties. 

It  being  customary  in  the  Colony  to  hold  the  Mayor 
responsible  for  the  policy  of  the  Council  and  the  success  of  its 
administration,  it  seems  worthy  of  consideration  whether  his 
powers  and  functions  should  not  be  enlarged  and  extended. 

The  Mayor  is  elected  annually  on  the  last  Wednesday  in  April, 
and  comes  into  office  on  the  first  Wednesday  in  May.  The 
biennial  general  election  of  Councillors  takes  place  also  on  the 
last  Wednesday  in  April. 

In  Counties  and  other  districts  the  Chairman  is  elected  by  the 
members  of  the  Council  or  Board.  In  Counties  and  Eoad  and 
River  Districts,  the  election  is  made  annually,  and  in  Town 
Districts,  biennially.  In  Drainage  Districts  the  appointment  is 
for  an  indefinite  period. 
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OPINIONS 

Standing  for  election  as  Mayor  and  Councillor, — The  elections 
of  Mayor  and  Council  are  held  every  alternate  year  on  the  same 
day,  and  a  candidate  may  stand  for  both  offices.  If  elected  for 
both,  the  Returning  Officer  must  simply  return  the  result.  He 
must  not  delare  the  candidate  for  the  Council  with  the  next 
highest  votes  elected.  The  Mayor,  by  resigning  his  office  as 
an  elected  Councillor,  would  create  an  extraordinary  vacancy, 
enabling  another  Councillor  to  be  elected  (M.  C.  Act,  s.  3  :  Reg. 
L.  El.  Act,  1876,  ss.  2,  46.) 

Sitting  Mayor  being  candidate  for  Council. — The  Mayor  can 
seek  election  as  a  Councillor.  The  candidate  being  an  "  elector  " 
has  the  required  qualifications  (M.  C.  Amt.  Act,  1903,  s.  9). 
S.  51  of  the  M.  C.  Act  disqualifies  "  any  person  holding  any  office 
or  place  of  profit,  other  than  that  of  Mayor  or  Deputy-Mayor, 
under  or  in  the  gift  of  the  Council "  from  being  elected  to  be  or 
being  Councillor  or  Mayor  (sub-s.  7). 

There  is  no  statutory  prohibition  against  a  Mayor  being 
elected  a  Councillor. 

In  England  a  Mayor  can  be  so  elected  E.  v.  White— 1867 — 
L.  R.  2,  Q.  B.  557. 

Vacancy. — The  person  to  be  appointed  by  the  Council  under 
s.  35  of  the  M.  C.  Act  must  have  the  Mayoral  qualification,  but 
need  not  be  a  Councillor.  The  words  are : — "  Elect  another  Mayor 
in  his  stead."  Should,  however,  a  Councillor  be  elected,  an 
extraordinary  vacancy  in  the  Council  would  be  created.  Sub-s. 
5  of  s.  34  of  the  M.  C.  Act,  extends  to  an  election  under  s.  35.* 


*  A  Chairman  or  Mayor  who  has  resigned  is  not  entitled  to  act  as 
Chairman  or  Mayor  until  his  successor  is  appointed.  The  Counties  Act, 
1886,  s.  79 ;  the  Road  Boards  Act,  1882,  s.  52 ;  the  Kiver  Boards  Act,  1884, 
s.  49 ;  and  the  M.  C.  Act,  s.  34  (2).  See  also  E.  v.  Coklough— 1882— 
N.Z.L.R.  1  S.C.  129. 
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Salary. — S.  89  of  the  M.  C.  Act  provides  that  "  no  alteration  in 
the  amount  of  such  allowance  shall  take  effect  during  the  term  of 
office  of  any  Mayor."  This,  however,  does  not  prevent  the 
Council  from  voting  and  paying  an  allowance  to  a  Mayor  during 
his  term,  where  no  salary  was  attached  to  the  office  when  he  was 
elected.  That  which  is  non-existent  cannot  be  "  altered."  The 
Legislature  has  omitted  to  provide  for  the  case  of  there  having 
been  no  salary,  and  it  would  be  contrary  to  the  rules  for  construing 
statutes  to  supply  this  omission  (Hardcastle  on  Statutes — 1901— 
3rd  ed.,  80).* 


III.— THE    COUNCIL 

INTRODUCTORY  NOTE 

PREVIOUSLY  to  the  passing  of  the  M.  C.  Act,  1900,  a  small 
proportion  of  the  total  number  of  the  Councillors  of  a  borough 
went  out  of  office  every  year  (M.  C.  Act,  1886,  s.  94).  General 
elections  were  held  on  only  the  rare  occasions  of  the  constitution 
of  a  new  borough  (s.  26)  or  a  subsequent  alteration  in  its 
boundaries  or  wards  (s.  97) ;  but  now  by  s.  57  of  the  Act  of  1900 
a  general  election  of  all  the  Councillors  is  held  on  the  last 
Wednesday  in  April  in  every  second  year,  commencing  in  1901. 

In  Counties  and  Road  Districts  a  general  election  is  held 
every  three  years.  In  Road  Districts,  however,  changes  in  the 
peraonel  of  the  members  take  place  annually.  Members  (termed 
"  Commissioners  ")  of  Town  Boards  are  elected  for  two  years. 
Drainage  Boards  are  elected  triennially.  As  to  River  Boards, 
see  the  River  Boards  Act,  1884,  ss.  17-21,  23-25. 

*  A  payment  made  in  form  by  way  of  addition  to  a  Mayor's  Salary  is 
not  legal,  unless  it  is  a  boiia  fide  increase  of  salary  (Att.  Gen,  v.  Cardiff 
Corpn.— 1894— 2  Ch.  337). 
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OPINIONS 

1.   QUALIFICATION  AS  COUNCILLOR 

Sale  of  Land. — A  Councillor  selling  land  to  a  Borough  or 
County  Corporation  for  a  price  exceeding  £10  becomes  dis-« 
qualified.  The  sale  involves  a  contract  (M.C.  Act,  s.  51  (8); 
Counties  Act,  1886,  s.  85  (7).:;: 

Advertising .  —  Advertising  in  a  newspaper  owned  by  a 
member  of  a  local  authority  comes  within  the  disqualification 
provisions.  The  law  is  the  other  way  in  England,  but  by  express 
enactment  (15  Viet.  c.  5,  s.  1). 

Member  doing  part  of  Contract  work. — A  member  who  erected 
scaffolding  for  a  Corporation  contractor  was  held  by  Field  J.  to  be 
concerned  in  the  contract  (Tomkins  v.  Jolliffe — 1887 — 51  J.P.  247  ; 
Arnold  on  Municipal  Corporations — 1894— 4th  ed.,  24).  But  a 
member  who  supplied  iron  work  to  a  Corporation  contractor  was 
recently  held  not  to  be  disqualified  (Spies  v.  Keegan — 1903 — 
20  W.N.  (N.S.W.),  196).  In  this  New  South  Wales  case 
(decided  under  the  Municipalities  Act,  1897,  s.  44,  and  not 
yet  fully  reported)  the  view  was  expressed  that  a  person  is  not 
"  interested  "  in -a  Corporation  contract  unless  he  has  an  interest 
of  some  kind  in  the  contract  itself. 

Insurance  Agent. — A  Councillor,  who  is  an  insurance  agent, 
paid  by  commission,  accepts  a  risk  from  the  Council,  the  annual 
premium  exceeding  £10.  This  disqualifies  him.  He  is  "  con- 
cerned "  in  a  contract,  the  payment  for  which  exceeds  £10.  It  is 
immaterial  that  he  is  an  agent,  and  that  his  profit  is  less  than  £10. 

Salaried  Manage?. — A  company  holds  a  Corporation  contract. 
The  salaried  manager  is  not  disqualified.  He  has  no  pecuniary 
interest  in  the  contract.  To  hold  otherwise  would  be  to  dis- 
qualify every  workman  in  the  employ  of  the  company. 

*An  auctioneer  selling  other  people's  goods  by  auction  to  a  body  of  which 
he  is  a  member  does  not  infringe  the  Local  Bodies'  Contractors  Act,  1885 
(Whittington  v.  Cohen — 1895 — 14,  N.Z.L.R.  572,  a  sale  to  Hospital  Trustees). 
A  member  may  be  disqualified  notwithstanding  that  the  contract  is  not 
formally  executed  (Holland  v.  Ireland— 1896— 22  V.L.B.571). 
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Assignment  of  Contract. — A  contractor  with  the  Corporation 
does  not,  by  assigning  the  contract,  get  rid  of  his  disqualification. 
He  remains  liable  to  the  Corporation  for  the  performance  of  the 
contract,  even  though  the  assignment  may  have  been  made  with 
the  consent  of  the  Council  (see  In  re  Gloucester  Election — 1901 — 
1  K.  B.,  683).  Similarly,  if  he  is  liable  upon  a  bond  to  secure 
the  performance  of  a  contract  he  is  disqualified  (Co.r  v.  Ambrose 
—1890—60  L.  J.,  Q.  B.  114). 

Contract  with  a  Board  of  which  the  Councillor  is  a  member. — 
The  disqualification  by  reason  of  contract  does  not  extend  to  the 
case  of  a  contract  by  a  Councillor  with  a  body  constituted  under 
the  Hospitals  and  Charitable  Institutions  Act,  1885,  and  of  which 
he  is  a  member.  Such  body,  notwithstanding  that  some  of  the 
persons  who  are  members  of  it  are  also  members  of  the  Council, 
is  separate  and  distinct  from  the  Council.  The  contract,  therefore, 
is  not  one  with  the  Council,  (cf.  Middleton  v.  Marks — 1904 — 29, 
V.  L.  E.  681). 

Contract. — Subsidised  Work. — Tenders  were  invited  by  local 
authority  A  for  the  execution  of  a  work.  Local  authority  A 
accepted  the  tender  of  a  member  of  local  authority  B.  After 
such  acceptance,  local  authority  B  subsidised  the  work.  The  advice 
was  that  the  said  member  was  not  concerned  or  interested  in 
a  contract  with  local  authority  B  ;  also  that  he  was  not  concerned 
or  interested  in  a  work  to  be  executed  for  local  authority  B.  It 
was  pointed  out  that  at  the  time  of  the  acceptance  of  the  tender, 
local  authority  B  had  not  agreed  to  give  the  subsidy.  See  hereon 
M.  C.  Act,  s.  51  (8)  ;  Counties  Act,  1886,  s.  85  (7) ;  Koad  Boards 
Act,  1882,  s.  28  (5). 

The  said  member  of  local  authority  B  might,  however,  incur 
a  penalty  by  voting  on  the  subject  of  the  work  after  the  grant  of 
the  subsidy. 

lAcense. — A  member  of  a  local  body  is  not  disqualified  by 
reason  of  being  licensed  as  a  drain  connector  or  plumber  under  its 
by-laws.  He  neither  contracts  with,  nor  works  for,  the  local  body, 
and  is  not  paid  by  it.  He  does  not  hold  "  any  office  or  place  of 
profit  ....  under  or  in  the  gift  of"  the  local  body. 
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He  is  no  more  disqualified  than  an  auctioneer  or  driver  who  has  a 
license  from  the  Corporation.  The  circumstance  that  licensed 
drain  connectors  and  plumbers  have  power  to  interfere  with 
Corporation  works  does  not  differentiate  the  case. 

Compounding  with  creditor*. — A  member  does  not  become  dis- 
qualified by  compounding  privately  with  his  creditors.  The 
words  :  "  A  bankrupt  or  insolvent  who  has  not  obtained  his  final 
order  of  discharge  "  clearly  refer  only  to  bankruptcy  proceedings 
(M.  C.  Act,  s.  51  (6)  ;  Counties  Act,  1888,  s.  85  (4)  ;  Eoad 
Boards  Act,  1882,  s.  29  (1)  ;  compare  theM.  C.  Act,  1882,  Eng., 
s.  39  (1)  (a). 

Parting  with  Qualification. — The  fact  that  a  Borough  Councillor 
has  parted  with  the  freehold,  ratepaying  or  residential  qualifica- 
tion by  virtue  of  which  he  was  enrolled  as  an  elector  does  not,  of 
itself,  disqualify  him.  The  qualification  for  a  Councillor  is  that 
he  shall  be  an  "  elector  "  (M.  C.  Amt.  Act,  1903,  s.  9).  The 
being  on  the  District  Electors  Boll  constitutes  a  person  an  elector 
(M.  C.  Act,  s.  22  (1).  If  the  Councillor's  name  should  be  erased 
from  the  District  Electors  Roll  under  s.  18  of  the  M.  C.  Act  or 
otherwise,  he  would,  of  course,  become  disqualified  (M.  C.  Act,  s. 
51  (1),  read  as  now  referring  to  the  M.  C.  Amt.  Act,  1903,  s,  9. 
The  Councillor  could  not,  however,  vote  (M.  C.  Act,  s.  30  (4). 

Under  the  Counties  Act,  1886,  the  qualification  of  a  Councillor 
is  that  he  is  an  "  elector  "  (s.  84).  An  elector  is  a  person  twenty- 
one  years  of  age  whose  name  appears  on  the  Electors  Roll  (s.  59). 

2.  COMING  INTO  OFFICE 

Should  candidates  for  the  office  of  Borough  Councillor  to  the 
number  only  of  the  vacancies  to  be  filled  be  nominated,  they 
come  into  (and  the  old  Council  goes  out  of)  office  on  the  day  of 
nomination.  S.  57  of  the  M.  C.  Act  provides  that  all  the 
Councillors  shall  ''go  out  of  office"  on  the  last  Wednesday  in 
April,  and  that  on  the  same  day  a  general  election  shall  be  held. 
But  by  s.  13  of  the  Regulation  of  Local  Elections  Act,  1876, 
where  the  number  of  candidates  does  not  exceed  the  number  of 
vacancies,  the  Returning  Officer  is,  on  the  day  of  nomination,  to 
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declare  such  candidates  to  be  duly  elected.  S.  55  (1)  of  the 
M.  C.  Act  provides  that  every  Councillor  shall  come  into  office 
on  the  day  of  his  election  (which  in  this  case  is  the  day  of 
nomination).  There  cannot  be  two  sets  of  Councillors  in  office 
at  the  same  time. 

S.  57  can  only  mean  that  Councillors  who  are  still  in  office 
shall  go  out  on  the  last  Wednesday  in  April.  The  section 
obviously  cannot  apply  to  cases  where  Councillors  have  resigned, 
or  been  ousted,  or  have  died,  and  no  successors  have  been 
appointed.  It  therefore  cannot  be  read  as  meaning  that  every 
member  of  the  whole  Council  shall  remain  in  office  until  the  last 
Wednesday  in  April/" 

3.  COMMITTEES 

He-election. — The  re-election  of  members  at  the  general 
election  does  not  preserve  their  places  on  Committees.  Old 
members  returned  to  the  Council  sit,  nevertheless,  as  new 
Councillors.! 

Reporting. — A  Committee  appointed  by  a  Borough  Council 
should,  if  required  so  to  do,  report  any  of  its  proceedings  to  the 
Council,]:  notwithstanding  that  the  Council  may  under  s.  60  of 
the  M.  C.  Act  have  given  it  power  to  act.§  This  is  so  on  general 
principles.  A  delegate,  be  he  an  attorney  acting  under  a  power 
of  attorney,  or  an  agent,  or  one  of  several  trustees  to  whom, 

*  In  Meek  v.  Dunn— 1893— 12  N.Z.L.B.  342,  it  was,  however,  held  that 
a  Councillor's  term  of  office  under  the  repealed  M.  C.  Act,  1886,  did  not 
expire  until  the  second  Thursday  in  September,  even  although  prior  thereto 
he  might  have  been  re-elected  without  opposition.  See  ss.  91,  94.  On 
p.  346  of  the  above  case,  Williams  J.  said: — "  There  is,  however,  quite 
sufficient  obscurity  in  the  Act  to  justify  a  fair  argument  in  favour  of  a 
different  construction."  Cf.  H.  v.  Colclough— 1882— N.Z.L.R.  1  S.C.  129, 
cited  ante  p.  23. 

t  By  s.  5  of  the  M.  C.  Amt.  Act,  1903,  Committees  are  not  to  be 
appointed  until  the  new  Mayor  has  taken  office. 

J  As  to  what  amounts  to  an  adoption  by  the  local  authority  of  a  recom- 
mendation of  a  Committee,  see  Hooker  v.  Morris — 1901--20  N.Z.L.B.  195. 

§  As  to  a  Committee  having  power  to  act,  compare  Public  Health  Act, 
1875  (Eng.)  s.  200. 
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under  statutory  authority,  the  others  have  delegated  the  exercise 
of  any  of  the  powers  of  the  Trust,  is  bound  to  render  faithful 
accounts  of  his  acts  to  the  person  or  persons  from  whom  he 
derives  his  authority.  The  case  of  a  committee  resembles  that 
of  a  trustee  to  whom  his  co-trustees  have  delegated  their  powers. 

This  view  is  borne  out  by  s.  62  of  the  M.  C.  Act,  which  says : 
"  Every  such  Committee  shall  be  subject  in  all  things  to  the 
control  of  the  Council,  and  shall  carry  out  all  directions,  general 
or  special,  of  the  Council  given  in  relation  to  such  Committee  or 
its  affairs." 

The  Council  cannot  compel  the  Committee  to  report,  but  can 
under  s.  65  discharge  it. 

4.  PROCEEDINGS  OF  THE  COUNCIL 

Vote  of  censure. — A  motion  framed  merely  to  censure  the  Mayor 
or  Chairman,  or  any  member  of  a  local  authority  is  out  of  order, 
and  should  not  be  put  to  the  meeting.  See  Meek  v.  Dunn — 
1893—12  N.  Z.  L.  A.  342. 

Quorum. — The  Mayor,  though  being  also  a  Councillor  by 
virtue  of  his  office,  counts  only  one  in  a  quorum  (M.  C.  Act,  s.  69). 

Chairman. — (Q.)  The  Mayor  was  absent,  and  no  Deputy- 
Mayor  had  been  appointed.  The  voting  for  a  Chairman  at  a 
Council  meeting  was  equal  as  between  two  candidates.  What  is 
the  position  ? 

(A.)  The  Town  Clerk  has  no  power  to  give  a  casting  vote.  .The 
Council  cannot  hold  a  meeting  without  a  Chairman.  It  should 
meet  again  and  endeavour  to  come  to  a  vote.  In  the  meantime, 
a  condition  of  deadlock  occurs.  Compare  the  Counties  Act,  1886, 
s.  78,  third  par. ;  s.  101  ;  Road  Boards  Act,  1882,  s.  53 ;  Town 
Districts  Act,  1881,  s.  80  (2). 

Special  Meetings  :  Description  of  business. — The  business  for  a 
special  meeting  must  be  specifically  notified.  A  notice  that 
"  ordinary  business  "  will  be  taken  is  insufficient  (see  M.  C.  Act, 
s.  72  ;  Counties  Act,  1886,  s.  114  ;  Road  Boards  Act,  1882,  s.  78  ; 
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Town  Districts  Act,  1880,  s.  30  (13).  See  also  Major  v.  Tauranya 
C.  C.— 1887— 7  N.Z.L.E.  121,  where  a  notice  was  held  insufficient 
for  not  specifying  the  intention  to  alter  ridings  under  s.  44  of  the 
Counties  Act,  1886.  See,  further,  Newton  v.  McNeil — 1883— 
N.Z.L.R.  1  S.C.  194. 

Special  Meeting :  Signature  to  notice. — The  signature  of  the 
Clerk  to  a  notice  convening  a  special  meeting  may  be  printed  or 
lithographed.  The  provision  that  the  notice  is  to  be  under  the 
hand  of  the  clerk  is  "  directory "  as  distinguished  from 
"  mandatory,"  and  a  substantial  compliance  therewith  is 
accordingly  sufficient.  See  the  sections  quoted  in  the  last 
opinion,  and  R.  v.  Mayor  of  Dnnedin,  N.Z.L.R. — 1882 — 1  S.C., 
321,  328.  See  also  Major  v.  Tauranya  C.C.  (above)  where  a 
notice  signed  in  the  name  of  the  County  Clerk  by  a  clerk  in  his 
office,  who  added  his  own  initials,  was  held  sufficient. 

Standing  orders. — (Q.)  An  amendment  was  carried  at  a  past 
meeting  of  a  local  authority.  It  now  appears  that  the  amend- 
ment had,  contrary  to  the  Standing  Orders,  been  moved  and 
seconded  by  members  who  had  already  moved  aud  seconded  an 
amendment  in  the  same  debate.  Can  the  amendment  be  expunged 
from  the  Minutes  ? 

(A.)  No.  The  resolution  carried  upon  the  amendment  was  the 
resolution  of  the  local  authority,  and  must  appear  in  the  Minutes, 
and  is  binding  until  rescinded  upon  motion  pursuant  to  notice  in 
that  behalf.  Points  of  order  must  be  taken  at  the  moment,  or 
they  will  be  deemed  waived  (May's  Parliamentary  Practice — 
1893— 10th  ed.,  331  ;  Blackwell  on  Public  Meetings— 1898— 23). 

Votiny— Interest. — A  Borough  Councillor  can  legally  vote* 
on  the  appointment  by  the  Council  of  a  paid  employee, 

*  "  The  fact  that  one  member  voting  is  disqualified  because  of  interest  does 
not  render  the  ordinance  or  contract  void,  where  the  proceeding  is  proper 
and  lawful,  and  a  majority  of  the  body,  irrespective  of  the  disqualified 
member,  voted  for  the  measure."  (Am.  andEng.  Encyclop.  of  Law — 1902 — 
2nd  ed.,  vol.20,  p.  1215).  See,  however,  Sol.  Gen.  v.  Dunedin  Corpn. — 1875 — 
1  N.Z.  Jur.  (N.S.),  S.C.  1.  As  to  the  effect  of  an  enactment  invalidating 
contracts  where  members  of  the  local  authority  are  interested,  see  City  of 
London  Electric  L.  Co.  v.  London  Corpn. — 1903 — A.C.  434. 
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notwithstanding  that  his  daughter  (over  21)  is  an  applicant, 
unless  he  has  arranged  with  the  applicant  to  receive  part  of  the 
salary. 

The  Councillor  has  no  "  pecuniary  interest" *  in  thematter,  and 
is,  moreover,  under  no  legal  liability  to  maintain  the  applicant. 
Bias  arising  from  kindred  and  affection  is  not  within  the  Act. 
(M.C.  Act,  s.  68  ;  Le  Feuvrev.  Lankester—1854—3  E.  &  B.  530). 

Where  the  members  of  a  local  authority  appoint  their  Chair- 
man, and  a  salary  is  attached  to  the  office,  a  member  cannot  vote 
for  himself.  (Nell  v.  Lonybottom— 1894— 1  Q.B.  767). 

Leare  of  absence. — A  local  authority  can  validly  give  one  of 
its  members  leave  of  absence  covering  prospectively  more  than 
four  consecutive  ordinary  meetings  (M.  C.  Act,  s.  56  ;  Counties 
Act,  1886,  s.  87).  As  to  the  Chairman  of  a  Road  or  Town 
District,  see  R.  B.  Act,  1882,  s.  55  ;  T.  D.  Act,  1881,  s.  25. 

5.  TOWN  HALL  AND  PUBLIC  OFFICES 

Lease  with  purchasing  clause. — I  see  no  objection  to  the 
insertion  in  the  lease  to  a  local  body  of  a  site  for  a  Town  Hall  or 
public  offices  of  a  clause  compelling  the  local  body  to  purchase 
the  freehold  at  the  end  of  the  term,  provided  the  liability  to  pay 
the  purchase-money,  plus  the  Council's  other  liabilities  (exclusive 
of  special  loans)  and  overdraft,  do  not  on  the  81st  March  following 
the  date  of  the  lease  exceed  the  overdraft  limit,  f 

Opera  House. —  (Q.)  A  Borough  Council  proposes  to  erect, 
upon  land  granted  to  it  (under  the  Public  Reserves  Acts)  "  upon 
trust  for  municipal  purposes,"  a  Hall  intended  to  be  used  solely 
for  an  Opera  House,  Music,  or  Lecture  Hall,  and  not  for 
Corporation  offices.  Can  the  Council  lease  the  building? 

*For  Counties,  and  Koad  and  Town  Districts,  the  expression  used  is  :  — 
"  Any  interest  apart  from  any  interest  in  common  with  the  public."  See 
C.  Act.,  1886,  s.  104;  B.B.  Act,  1882,  s.  68 ;  T.D.  Act,  1881,  s.  30  (5).  The 
expression,  however,  probably  refers  only  to  some  interest  in  money  or 
money's  worth. 

t  See  also  under  the  heading  "  Finance  Generally,"  post. 
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(A.)  The  Council  could  not  legally  erect  the  building  save 
under  s.  855  of  the  M.  C.  Act,  which  section  deals  with  buildings 
intended  for  the  "  amusement  or  instruction  of  the  public." 
The  charges  for  admission  to  such  a  building  have  to  be  fixed  by 
the  Council.  The  building  could  not,  however,  be  leased.  See 
s.  196,  prohibiting  the  letting  of  buildings  appropriated  to  the 
"  use  or  enjoyment  or  recreation  of  the  inhabitants." 


6.  OFFICERS 

Gratuities. — (Q.)  "Which  is  the  most  legal  way  of  making  a 
pecuniary  recognition  of  the  services  of  an  old  and  trusted 
servant,  who  through  illness  and  old  age  is  no  longer  able  to 
perform  the  duties  of  his  situation,  and  has  ceased  to  be 
employed  by  the  local  body  ? 

(A.)  A  municipal  corporation  or  other  body  entrusted  with 
the  affairs  of  a  district,  is  a  "  Trust  Corporation,"  and  is 
restricted,  in  the  matter  of  expenditure,  to  the  specific  purposes 
for  which  the  Corporation  was  created. 

A  local  body  cannot  legally  make  a  clear  gratuity.  It  is  a 
trustee  of  the  rates  and  other  moneys  controlled  by  it  (Sol.-Cren.  v. 
Dunedin  Corpn.—1875—l  N.Z.  Jur.  (N.S.)  S.C.I).  In  Brice 
on  Ultra  Vires — 1893 — 3rd  ed.  181,  the  law  is  thus  stated:—- 
"  Whether  Trust  Corporations  can  grant  pensions  or  give  gratui- 
ties to  their  officials  is  somewhat  doubtful,  and  probably  they 
cannot  do  so  unless  there  is  some  express  authority  in  an  Act  of 
Parliament  authorising  it." 

In  Ex  p.  Hellish— 1863— 8  L.T.  (N.S.)  47,  an  order  of  a  parish 
vestry  for  the  payment  to  their  clerk,  in  consideration  of  extra 
work,  of  a  sum  in  excess  of  his  stipend,  was  quashed  as  being 
a  clear  case  of  an  attempted  gratuity  out  of  rates.  The  work  came 
within  the  clerk's  ordinary  duties. 

In  R.  v.  Cnmberleye—1877—2  Q.  B.  D.,  366,  a  payment  to 
an  official  was  allowed  on  the  ground  that  the  work  did  not  come 
within  his  ordinary  duties. 
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In  Crofton  v.  Mayor  of  Dublin,  4  Ir  L.R.  480,  the  validity  of 
superannuation  allowances  was  discussed,  though  with  reference 
to  various  Acts  containing  express  provisions  on  the  subject" 

The  Council  cannot  now  legally  make  a  payment  to  the  servant 
in  respect  of  any  work  done  by  him  that  came  within  the  duties  of 
his  situation,  and  was  covered  by  his  wages. 

I  see  no  illegality  in  a  Council  granting  reasonable  leave  of 
absence  on  full  pay  on  account  of  illness  or  for  a  holiday.  Nor  do 
I  see  any  objection  to  retiring  allowances  or  superannuation 
grants  being  made  if  the  same  had  been  previously  agreed  upon  as 
part  of  the  terms  of  employment.  In  this  case,  of  course,  the 
payments  would  not  be  mere  gratuities. 

Appointment  between  date  and  coming  into  operation  oj  Act. — The 
appointment  of  an  officer  made  between  the  passing  and 
the  coming  into  operation  of  an  Act,  but  intended  to  take 
effect  from  coming  into  operation  thereof,  is  valid.  So  is  an 
appointment  that  is  necessary  for  bringing  the  Act  into  operation. 
See  Interpretation  Act,  1903,  s.  4.,  extending  the  principle  of  sub-s. 
9  of  s.  3  of  the  M.  C.  Aot.t 


*  Provisions  as  to  gratuities  and  retiring  allowances  are  made  in  the 
County  and  Borough  Police  Act,  1859  (Eng.),  s.  24  ;  the  Police  Super- 
annuation Act,  1865  (Eng.),  s.  3  ;  and  the  Police  Act,  1890  (Eng.),  ss.  2,  3,  24. 
See  also  the  Police  Provident  Fund  Act,  1899  (N.Z.) 

f  As  to  the  necessity  for  a  formal  contract  between  a  corporation  and  its 
officers,  see  Reynolds  v.  Nelson-Harb.  Bd. — 1904 — 6  Gaz.  L.R.  344  ;  Crawshaw 
v.  Pt.  Chalmers  Corpn. — 1869— Mac.  718. 
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IV.— BATES. 

INTRODUCTORY  NOTE 

THE.  authority  to  make  any  given  rate  must  be  sought  in  the  Act 
constituting  the  rating  body.  The  machinery  for  making  and 
levying  every  Act  is  contained  in  the  Bating  Act,  1894,  the 
Bating  on  Unimproved  Value  Act,  1896,  and  the  Govern- 
ment Valuation  of  Land  Act,  1896,  and  the  several  Acts 
amending  the  same,  respectively. 

Systems  of  Rating 

There  are  three  systems  of  levying  local  rates  in  vogue  in  New 
Zealand.  First,  there  is  the  well-known  system  of  rating 
upon  the  annual  value,  less  a  deduction  to  represent  repairs,  etc. 
This  system  (borrowed  from  England)  was  provided  by  the  Bating 
Act,  1876,  for  all  local  bodies  in  the  Colony.  In  1882  a  Bating 
Act  was  passed  providing  a  system  for  rating  on  the  capital  value 
of  lands  and  buildings.  Thenceforth,  some  local  bodies  rated  on 
the  annual  value,  and  others  on  the  capital  value.  E^>r  the 
purpose  of  passing  from  one  system  to  the  other,  f  d.  in  the  £  on 
the  capital  value  was  declared  to  be  equal  to  I/-  in  the  £ 
on  the  annual  value  (Bating  Act,  1894,  s.  83  :  Bating  Un.  Val. 
Act,  1896,  s.  15  (1). 

In  1896  the  Bating  on  Unimproved  Value  Act,  (an  adoptive 
measure)  was  passed.  It  provided  for  rating  the  land  only,  with- 
out reference  to  the  value  of  any  buildings  or  other  improvements 
thereon.  The  Act  did  not  alter  the  amount  of  money  that  a  local 
body  could  raise  by  rates,  but  enabled  the  rate  upon  the  un- 
improved value  to  be  struck  at  a  sum  calculated  to  produce  the 
amount  which  the  body  could  raise  under  its  previous 
system  (Bating  Un.  Val.  Act,  1896,  s.  15). 

By  an  amendment  Act  of  1903,  however,  local  bodies  who  had 
rated  on  the  annual  value,  previously  to  adopting  the  new  system, 
were  compelled  to  first  transpose  the  rate  on  the  annual  value  to 
one  on  the  capital  value  (on  the  arbitrary*  basis  of  I/-  in  the  £  on 
the  former  value  being  equal  to  fd  in  the  £  on  the  latter)  and 

*  Several  local  authorities  have  lost  heavily  by  having  to  take  the  f  d. 
capital  value)  for  the  I/-  (annual  value). 
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then  to  levy  a  rate  on  the  unimproved  value  calculated  to  produce 
the  amount  that  would  have  been  obtained  from  a  rate  on 
the  capital  value  (Eating  Un.  Val.  Amt.  Act,  1903,  s.  2  (b).* 

Provision  is  made  for  local  bodies  who  have  adopted  the  un- 
improved value  system  reverting  to  their  previous  system  (Rating 
Un.  Val.  Act,  1896,  ss.  9-11.) 

Where  the  rating  is  upon  the  basis  of  the  annual  value,  the 
local  body  prepares  the  Valuation  List  under  the  provisions  of  the 
Eating  Act,  1894,  and  the  list  is  revised  by  the  Assessment 
Court  sitting  under  that  Act.  Where  the  capital  or  unimproved 
system  is  in  force,  the  Valuer- General  of  the  Colony  supplies  the 
local  body  with  a  Eoll,  as  directed  by  s.  9  of  the  Government 
Valuation  of  Land  Act,  1896. 

The  existence  of  these  three  systems  of  rating,  coupled  with 
the  fact  that  they  are  regulated  by  a  numerous  and  shifting  body 
of  statutes,  makes  the  law  relating  to  the  striking  and  collecting 
of  rates  very  complex  and  difficult,  and  from  an  administrative 
point  of  view  it  is  much  to  be  desired  that  a  uniform  system 
should  be  adopted,  and  that  the  legislation  on  the  subject  should 
remain  undisturbed  for  a  sufficient  period  to  enable  a  settled 
practice  to  grow  up  around  it. 

Classes  of  Rates 

Local  rates  in  New  Zealand  can  be  broadly  divided  into  three 
classes  : — 

(1.)  "General  Eates,"  for  repair  of  highways,  cost  of  ad- 
ministration and  general  purposes. 

(2.)  "  Separate  Eates  "  (termed  in  counties  "  Special  Works 
Eates ")  levied  in  respect  of  the  supply  of  water  and 
other  commodities,  or  in  respect  of  any  work  or  service 
for  the  benefit  of  the  district  or  some  part  thereof. 

(3.)  "  Special  Eates,"  struck  to  provide  the  interest  or 
interest  and  sinking  fund  in  connection  with  a  special 
loan. 

*  S.  15  of  the  Act  of  1896  seems  to  have  been  intended  to,  and  probably 
did,  enact  this.  Sub-s.  1  was  otherwise  meaningless.  "Annual"  in  sub-s.  3 
might  perhaps  have  been  read  : — "  Annual  as  transposed  into  capital." 
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Strictness  in  construing  Taxing  Acts. 

As  the  result  of  the  long  struggle  between  the  Commons  and 
the  Tudor  and  Stuart  sovereigns  on  the  subject  of  arbitrary 
taxation,  there  has  passed  into  English  (and  from  English  into 
British)  law  the  rule  that  the  subject  may  not  be  taxed  save  in 
pursuance  of  clear  and  certain  legal  authority,  and  that  the 
burden  of  showing  that  such  an  authority  exists  lies  upon  those  who 
seek  to  levy  the  tax.  (See  Broom's  Legal  Maxims — 1900 — 7th  ed.  3 ; 
Gosling  v.  Veley— 1850— 12  Q.B.  328,  407;  1853—4  H.L.C. 
727,  781 ;  Att.  Gen.  v.  Beech— 1899— A.C.  53,  57-62.)  This  rule 
extends  to  the  case  of  local  rates.  The  Legislature  has,  however, 
so  far  protected  local  authorities  by  enacting  that  the  invalidity 
of  any  rate  as  a  whole  shall  not  avail  to  prevent  the  recovery  of 
the  rate  appearing  from  the  Kate  Book  to  be  payable  by  any 
person,  unless  such  invalidity  be  on  the  ground  that  such  rate  is 
a  rate  at  a  greater  amount  in  the  pound  than  the  local  authority 
is  empowered  to  levy  (Rating  Act,  1894,  s.  50).*  Where  it  is 
desired  to  take  the  point  that  a  rate  is  bad  in  other  respects,  the 
rate  must  be  directly  attacked  in  proceedings  brought  to  quash  the 
same.) 

The  book  or  other  document  making  a  rate  should  show 
clearly  upon  its  face  the  authority  under  which  and  purpose  for 
which  it  is  made  (re  Eastern  Counties  By.  Co.  and  Overseers  of 
Moulton— 1856— 25  L.J.M.C.  49).  The  Supreme  Court  of  New 

*  The  defendant  was,  in  Hawke  v.  Greytown  L.  B.— 1875— 3  N.Z.C.A.  83, 
allowed  to  set  up  the  defence  that  the  Board  striking  the  rate  had  not  been  duly 
elected.  But  in  Oakleigh  Shire  v.  Gray— 1898 — 24  V.L.B.  380,  it  was  held 
by  Hood  J.  that  the  corresponding  section  (288)  of  the  Local  Government 
Act,  1890  (Viet.)  covered  any  objection  to  the  validity  of  the  rate,  no  matter 
how  or  when  the  alleged  invalidity  should  appear.  (The  Victorian  section 
does  not  contain  our  exception  concerning  a  greater  amount  in  the  £).  See 
also  Warrnambool  Shire  v.  Raioe— 1884 — 10  V.L.B.  (L.)  347.  The  omission 
to  give  public  notice,  under  the  Bating  Act,  1894,  s.  39,  of  intention  to  make 
the  rate  cannot  be  set  up  as  a  defence  (McKenzie  v.  Gisborne  Harb.  Dd. — 
1888-6  N.Z.L.B.  716). 

f  As  was  successfully  done  in  Kiwitea  Highway  Bd.  v.  Wanganui 
Highway  Bd.— 1885— N.Z.L.B.  4  S.C.  257.  See  also  Hendrey  v.  Hutt 
County  C.— 1881— N.Z.L.B.  3  C.A.  254  ;  Alexander  v.  Wellington  Educa- 
tion Bd.— 1873— 2  N.Z.C.A.  320  ;  Hawke  v.  Greytown  Local  Bd.— 1875— 
3  N.Z.C.A.  83;  McKenzie  v.  Gisborne  Harbour  Bd.— 1888— 6  N.Z.L.B.  716. 
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Zealand  quashed  a  rate  described  in  the  resolution  making  it 
and  in  the  advertisement  thereof  merely  as  a  "county  rate" 
(Kiwitea  Highway  Bd.  v.  Wanganui  Harbour  Bd. — 1885  — 
N.Z.L.E.  4  S.C.  257).  The  Court  held  that  the  rate  should  have 
been  described  as  a  "  general  rate,"  and  as  being  made  under 
s.  43  of  the  Counties  Act  1876  Amendment  Act,  1888  (now 
s.  148,  Counties  Act,  1886).* 

The  heading  to  the  form  rate  book  given  in  the  sxith 
schedule  to  the  Eating  Act,  1894,  does  not  sufficiently 

describe  any  rate.     This  heading   commences   "  A  rate  of  

in  the  £  made  under  the  provisions  of  the  Rating  Act, 
1894."  The  Eating  Act,  1894,  does  not  give  authority  for 
making  any  rate,  and  the  said  heading  does  not  name  or  state 
the  purpose  of  the  rate  (see  Kimtea  Highway  Bd.  v.  Wanganui 
Harbour  Bd.  above).  To  regularly  strike,  for  example,  a  general 
rate  over  the  whole  of  a  borough,  the  rate  should  be  described 
as  a  "general  rate,"  and  as  being  made  under  s.  95  of  the 
M.C.  Act. 

Particularity  is  also  required  in  stating  the  period  covered  by 
the  rate,  and  the  date  or  dates  of  payment.  As  to  sufficiency  of 
description  of  the  premises  rated,  see  Eastern  Counties  Ry.  Co. 
v.  Overseers  of  Moulton,  above. 

Demands  fof  rates  should  also  sufficiently  describe  every  rate, 
payment. of  which  is  demanded,  and  should  show  the  period 
covered  as  to  each  rate  as  well  as  the  date  or  dates  fixed  for  pay- 
ment thereof  (Walton-  Park  Coal  Co.  v.  Taieri  County  C. — 1884 — 
N.Z.L.E.  3  S.C.  815). 

Recovery  of  Rates 

Judgment  for  rates  cannot  be  recovered  in  New  Zealand  after 
two  years  from  the  date  when  the  rates  became  due  (Eating  Act, 
1894,  s.  61). 

*  It  seems  to  the  writer  that  a  general  rate  would  not  be  invalid  merely 
because  the  section  of  the  Counties  Act,  1886,  should  not  have  been  mentioned. 
Compare  the  6  &  7  Wm.  IV.  c  96,  s.  2  and  Schedule,  where  neither  Act 
nor  section  is  mentioned.  The  above  observation  applies  also  to  general 
rates  made  under  the  Municipal  Corporation  Act,  1900.  It  is,  however, 
prudent  in  each  case  to  mention  the  section.  ,  , •, .,  ..,<•  ...., -...,,  , 


88  RATES 

The  ultimate  remedy  for  the  recovery  rates  is  the  leasing  or 
sale  of  the  land  by  a  public  officer  (ss.  64-67),  a  provision  that 
doubtless  was  made  principally  to  meet  cases  in  which  the  owner- 
ship of  the  land  cannot  be  traced. 


OPINIONS 

1.  VALUATION  ROLL 

MADE  under  the  Eating  Act,  1894,  where  the  Annual  Value  System 
is  in  force.* 

Notice  of  valuation. — Noncompliance,  in  whole  or  in  part,  with 
the  duty  of  sending  out  notices  of  the  proposed  Valuation  under 
s.  15  of  the  Rating  Act,  1894,  would  probably  not  in  any  case 
vitiate  the  valuation,  as  this  section  seems  to  be  only  "  directory  " 
distinguished  from  "  mandatory  "  (Le  Feuvre  v.  Miller — 1857 — 
8  E.  and  B.  321  :  and  see  ante,  p.  21).  The  proviso,  however, 
that  "  the  omitting  to  give  such  notice  shall  not  invalidate  any 
valuation  "  makes  the  matter  quite  plain.  Moreover,  when  the 
Valuation  Roll  and  Rate  Book  are  completed  and  authenticated 
they  are  made  conclusive  evidence  of  their  contents,  and  of  the 
due  making  thereof,  respectively  (ss.  82,  48).  While  these  sections 
cannot  make  non-ratable  property  ratable,  or  a  person  liable  to  pay 
ratss  as  occupier  or  owner  when  he  is  not  in  fact  sot  (Auckland 
Corpn.  v.  Speight— 1898— 16  N.Z.L.R.  651  ;  Balmain  Boro  v. 
Mort'sC'o.— 1902— 2  N.S.W.  State  R.,  16;  Wanganm  B.C.  v. 
Stanford— 1904— 6  Gaz.  L.R.  475  ;  Walton  Park  Co.  v.  Taieri  C.C. 
—1884— N.Z.L.R.  8  S.C.  815;  Dunedin  Corpn.  v.  Hislop—1887 
—N.Z.L.R.  5  S.C.  492  ;  Kennedy  v.  Caversham  Hd.  Bd.—1876— 
2  N.Z.  Jur.  (N.S.)  S.C.  132;  Warrnambool  Shire  v.  llan-e— 188*1 
— 10  V.L.R.  (L.)  347),  yet  they  clearly  would  validate  any 
irregularities  in  mere  procedure. 

*  See  also  under  "  Electoral,"  sub-heading  II.,  "District  Electors  Boll," 
ante  p.  14.  As  to  the  llqll  supplied  by  the  Government  where  the  capital  or 
unimproved  value  system  is  in  force,  pee  ante  p.  15. 

t  An  instance  of  the  strictness  with  which  Taxing  Acts  are  construed. 
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Objection  by  local  authority. — Case. — A  practice  exists  on  the 
part  of  landowners  of  delaying  to  commence  building  until 
after  the  completion  of  the  Valuation  List,  with  a  view  to  escaping 
rates  on  the  building  for  the  ensuing  financial  year.  They  start 
building  as  soon  as  the  list  is  completed.  What  action  can  the 
local  authority  take  in  the  matter  ? 

(A.)  If  the  building  is  substantially  completed  by  the  15th 
March,  the  local  authority  can  lodge  an  objection  to  value  under 
s.  17  of  the  Rating  Act,  1894.  If  completed  afterwards  the 
assessment  can  be  increased  under  s.  35  (2)  second  paragraph.  If 
the  Rate  Book  has  been  made,  the  same  can  also  be  corrected 
under  the  third  paragraph  of  s.  38,  the  rate  being  increased 
accordingly. 

Build  in;/  destroyed  by  fire. — Where  a  building  has  been  burnt 
since  the  completion  of  the  Valuation  Roll,  the  assessment  can  be 
reduced  under  the  Rating  Act,  1894,  s.  35  (2),  second  paragraph, 
and  the  Rating  Book  can  be  altered,  and  the  rates  reduced, 
accordingly  (s.  38,  third  par).  The  case  could  also  be  met  by 
allowing  half  rates  for  non-occupancy,  should  the  non -occupancy 
extend  for  six  months  (Rating  Act  Amt.  Act,  1895,  s.  5.) 

Procedure  to  amend  the  Valuation  Roll. — The  amendments  made 
in  the  Valuation  Roll  under  ss.  35,  36  of  the  Rating  Act,  1894, 
can  be  made  by  any  Stipendiary  Magistrate,  but  not  by  the 
Judge  of  the  Assessment  Court.  That  the  Magistrate  may  be  the 
same  person  as  the  Judge  is  an  accident.  The  Magistrate  has, 
however,  all  the  powers  of  the  Assessment  Court.  Notices  of 
objections  have  to  be  given,  and  other  steps  taken,  as  in  the  case 
of  the  original  Valuation  Roll. 


2.  RATE  BOOK 

Alterations. — The  Rate  Book,  after  it  has  come  into  force,  can 
be  altered  only  in  consequence  of  some  alteration  previously  made 
in  the  Valuation  Roll. 
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Alterations  in  Rate  Book  made  by  local  authority. — Where  the 
Valuation  Eoll  has  been  made  under  the  Eating  Act,  1894,  by  the 
Valuer  appointed  by  the  local  authority,  the  following  alterations 
can,  under  s.  85  of  that  Act,  be  made  in  such  Eoll  after  it  has 
come  into  force  : — 

(a)  Eatable  property  accidently  omitted  from  (or  placed  on) 
the  Eoll  may  be  placed  on  (or  removed). 

(6)  The  name  of  the  owner  may  be  inserted  where  the 
description  "  The  Owner  "  was  entered. 

(c)  Changes  in  names  of  owners  and  occupiers  may  be 
made  in  consequence  of  subsequent  sales  or  lettings. 
Where  the  ownership  or  occupancy  becomes  divided, 
the  ratable  value  may  be  apportioned. 

(rf)  Property  subsequently  becoming  ratable  may  be  entered. 
The  local  authority  may  determine  the  ownership  and 
occupancy  and  the  ratable  value.  Special  provisions 
are  made  as  to  Crown  lands. 

(e)  The  ratable  value  may  be  altered  in  consequence  of  the 
addition  or  removal  of  buildings. 

"  All  alterations  lawfully  made  in  the  Valuation  Eoll  shall 
be  transcribed  into  the  Eate  Book,  and  initialled  by  the  Chairman 
or  Mayor,  and  by  the  Clerk  of  the  local  authority  "  (Eating  Act, 
1894,  s.  88,  3rd  par.) 

Alterations  in  Rate  Book  supplied  by  Government. — Where  the 
Valuation  Eoll  has  been  supplied  by  the  Government  under  the 
Government  Valuation  of  Land  Acts,  the  local  authority  may  of 
its  own  motion  make  changes  in  names  of  owners  and  occupiers 
in  consequence  of  sales  and  fresh  lettings,  but  otherwise  may  not 
alter  the  Eoll  without  the  consent  of  the  Valuer-General.  Every 
rate,  however,  must  be  levied  in  accordance  with  the  values 
appearing  in  such  Eoll  as  corrected  from  the  Government 
Valuation  Eoll  up  to  the  previous  81st  March,  and  the  rate  is  not 
to  be  affected  by  any  alteration  in  value  during  the  year.  (Govt. 
Val.  L.  Act  Amt.  Act,  1900,  s.  29  (1),  (2) ;  Amt.  Act,  1903,  s.  5). 


BATES  41 

3.  UNIMPROVED  RATING  SYSTEM 

Demand  for    poll. — (Q.)  Is    the   following   a   good    form   of 
demand  ? 

"  The  Rating  on  Unimproved  Value  Act,  1896  " 
"  To  the  Mayor  and  the  Councillors  of  the  Borough  of , 


"  SIRS, — We,  the  undersigned  ratepayers  of ,  do 

hereby  respectfully  ask,  under  section  5  of  the  Rating  on 
Unimproved  Value  Act,  1896,  that  you  will  take  the  necessary 
steps  to  cause  a  vote  of  the  ratepayers  within  the  borough  to 
be  taken,  with  a  view  to  the  adoption  of  the  Rating  on 
Unimproved  Value  Act,  1896." 

No  form  is  prescribed  by  the  Act.  Exception  has  been  taken 
that  the  words  "  and  thereby  to  rate  property  upon  the  basis  of 
the  unimproved  value  "  (occurring  in  s.  5)  were  omitted. 

(A.)  The  form  is  good  on  the  following  grounds  : — 
(a)  The  request  is  expressed  to  be  made  under  s.  5. 
(6)  It  is  to  the  effect  of  s.  5. 

(c)  The  signatories  (who  are  setting   the  law   in   motion) 
must  be  deemed  conversant  with  the  contents  of  s.  5. 

My  view  is  not  affected  by  the  fact  that  the  form  of  votiny 
paper  given  in  s.  6  contains  the  words  "  and  that  henceforth 
property  be  rated  on  the  basis  of  the  unimproved  value  thereof."* 

Valuation  Roll. — Since  the  passing  of  the  Rating  on  Un- 
improved Value  Amendment  Act,  1903,  no  Valuation  Roll  has 
to  be  made  by  the  local  authority.  Local  authorities  that,  before 
adopting  the  unimproved  value  system,  were  under  the  annual 
value  system,  used  to  make  their  own  Rolls  for  the  purpose  of 
levying  water,  gas,  electric  light,  sewage,  and  hospital  and 

'Other  counsel  differed.  To  avoid  raising  such  questions,  demands, 
notices,  petitions,  etc.,  should,  where  no  form  is  prescribed,  follow  as  closely  as 
possible  the  language  of  the  sections  under  which  they  are  framed. 
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charitable  aid  rates.  See  the  Rating  on  Unimproved  Value  Act, 
1896,  s.  20.  But  now,  where  any  of  these  rates  are  required  to 
be  levied  on  the  annual  value,  such  annual  value  is  deemed 
equal  to  six  per  cent,  on  the  capital  value  (1903,  s.  4). 

S.  12  of  the  Rating  on  Unimproved  Value  Act,  1896,  became 
superseded  by  s.  9  of  the  Government  Valuation  of  Land  Act,  1896. 

District  Electors  Roll. — Voters. — S.  5  of  the  Ratingon  Unimproved 
Value  Act,  1896,  in  speaking  of  "  ratepayers  on  the  Roll  "  means 
for,  a  borough,  electors  on  the  District  Electors  Roll.  The  M.  C. 
Act,  s.  22  (1)  (b)  enables  every  elector  to  vote  "  at  every  poll  taken 
on  any  proposal  that  under  this  Act — i.e.,  the  M.  C.  Act — or  any 
other  Act,  is  submitted  to  the  votes  of  the  electors,  or  ratepayers,  or 
burgesses  of  such  borough,  or  any  part  thereof."  Residential 
occupants,  however,  may  not  vote  on  any  "  proposal  relating  to 
loans  or  rates."  The  proposal  to  adopt  the  Rating  on  Un- 
improved Value  Act  is  one  relating  to  rates. 

Majority. — Notwithstanding  s.  6  of  the  Rating  on  Unimproved 
Value  Act  1896,  the  proposal  to  adopt  the  Act  is  in  a  borough 
carried  or  lost  on  a  bare  majority  of  the  votes  cast  (M.  C.  Act.,  s. 
28).  Each  elector  has  but  one  vote  (Ib.  s.  22  (2).  The  inclusion 
of  the  1896  Act  in  the  List  of  Unrepealed  Acts  affecting  Boroughs 
does  not  touch  the  question  (M.  C.  Act.,  s.  44). 

Freeholders. — Dual  qualfication. — As  all  enrolled  electors, 
except  residential  occupants,  may  vote  on  the  proposal  to  adopt 
the  Rating  on  Unimproved  Value  Act,  it  follows  that  freeholders, 
and  the  husbands  or  wives  of  freeholders,  and  the  husbands  or 
wives  of  ratepayers,  can  (if  enrolled)  vote,  as  well  as  ratepayers  in 
their  own  right  (see  ante  pp.  12,  13). 

Special  Rates. — Special  annually-recurring  rates  for  loans,  struck 
before  the  adoption  of  the  unimproved  rating  system,  must  after- 
wards be  levied  on  the  unimproved  value.  Public  notice  of  the 
change  is  unnecessary.  These  rates  do  not  come  within  the 
exempting  s.  20  of  the  Rating  on  Unimproved  Value  Act,  1896, 
but  are  referred  to  in  the  proviso  to  s.  15. 
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By  s.  3  of  the  amending  Act  of  1903,  provision  is  made  for 
the  adjustment  of  special  rates  in  the  event  of  the  local  authority 
reverting  to  the  capital  or  annual  value  system. 

Special  Rates  for  Drainage  Loans. — These  are  not  "  sewage 
rates  "  within  the  exempting  s.  20.  This  section  refers  to  rates  in 
the  nature  of  separate  rates,  charged  for  supplies  or  services  by  thte 
local  authority,  and  not  to  special  rates  to  provide  interest  or 
interest  and  sinking  fund  upon  loans,  even  though  the  loans  may 
have  been  raised  in  connection  with  any  of  the  purposes  indicated 
in  the  section. 

Other  Local  Authorities'  Rates. — Under  s.  9  of  the  Rating  on 
Unimproved  Value  Act,  1896,  rates  levied  in  a  district  that  has 
adopted  the  new  system,  by  another  local  authority  having 
statutory  power  to  rate  therein,  must  be  levied  under  the  un- 
improved value  system. 

4.  WATER  BATES 

Whole  or  Half  Rates. — Questions  have  arisen  as  to  how  miich 
land  is  to  be  treated  as  going  with  a  dwelling-house  in  a  borough 
for  water-rating  purposes.  The  point  here  is  that  only  half  of 
the  ordinary  water  rates  is  chargeable  upon  lands  to  which  water 
can  be,  but  is  not  supplied,  and  situate  within  100  yards  from  the 
waterworks.  (M.  C.  Act.,  s.  102  (1)  (b). 

The  matter  is  determined  by  the  entry  in  the  Valuation  Roll. 
The  water  rate  is  "  based  on  the  annual  ratable  value  as  appear- 
ing on  the  Valuation  Roll "  (s.  102  (1)  (a).  The  holding  as  thus 
entered  (treated  as  a  whole)  must  therefore  be  rated  at  full  or 
half  rates,  according  as  water  is,  or  is  not,  supplied  to  it. 

Half  Rates. — Half  of  the  ordinary  water  rates  is  chargeable 
on  premises  situate  within  100  yards  of  the  mains  and  that  can  be, 
but  are  not,  supplied  with  water.  But  there  is  no  reason  why  the 
Borough  Council  should  lay  a  pipe  to  the  boundary  of  the  land  or 
building  if  the  owner  or  occupier  does  not  ask  to  be  supplied. 
The  proximity  of  the  property  to  the  waterworks  enhances  the 
value  of  the  property,  and  is  the  reason  for  its  bearing  the  half 
rates.  (M.  C.  Act,  s.  102  (1)  (b).  + 
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Exempted  Properties. — (1).  I  am  of  opinion  that  where  any 
building  is  excepted  from  the  definition  "  Ratable  Property,"  the 
Borough  Council  is  under  no  obligation  to  supply  it  with  water. 

There  is  nothing  in  the  M.  C.  Act  in  terms  compelling  the 
Council  to  supply  water  to  anyone.  A  separate  rate  is  leviable 
upon  properties  that  are  supplied.  I  draw  the  inference  that  the 
right  to  demand  a  water-supply  exists  with  respect  only  to 
properties  liable  to  be  rated. 

(2).  A  Borough  Council  may,  by  by-law,  declare  a  water-supply 
to  a  building  excepted  from  the  definition  "  Ratable  Property  "  to 
be  an  extraordinary  supply,  and  may  fix  the  rate  of  payment, 
either  by  by-law  or  by  agreement  executed  under  s.  188  of  the 
M.  C.  Act.  An  agreement  cannot  be  relied  upon  unless  so 
executed  (Official  Assign,  v.  Wellington  Corpn,  N.Z.L.R.  3  C.A. 
159). 

(8).  A  valid  "  rate  "  upon  such  an  excepted  building  could  not 
be  made  after  the  coming  into  force  of  the  excepting  Act,  not- 
withstanding that  the  Valuation  Roll  may  have  been  completed 
and  may  include  that  building. 

(4).  I  do  not  advise  cutting  off  the  supply.  It  would  be  well 
to  arrange  with  the  other  side  to  state  a  Special  Case  for  the 
opinion  of  the  Supreme  Court.* 

5.  SANITATION  FEE 

Uniform  Fee. — To  be  "uniform,"  the  annual  fee  levied  in  lieu 
of  the  sanitation  rate  must  be  the  same  for  each  ratable  property 
having  a  house  or  houses  thereon.  It  may  not  vary  with  the 
number  of  pans  in  use  (M.  C.  Act,  s.  108  ;  Amt.  Act,  1902,  s.  11). 

"This  was  done.  See  decision  in  Nelson  City  Corporation  v.  Nelson 
College— 1896— 14  N.Z.L.R.,  507,  where  it  was  held  by  Prendergast,  C.  J., 
that  the  owners  of  exempted  premises  could  not  demand  water  ;  that  charges 
could  be  made  by  by-law,  instead  of  rate,  even  for  the  ordinary  supply ;  and  that 
the  Council  could,  by  by-law,  charge  owners  of  non-ratable  property  for 
water  required  by  them. 

As  to  what  is  included  in  "ordinary  supply"  and  "extraordinary 
supply"  respectively,  see  also  Andrews  v.  Henderson — 1902 — 22  N.  Z.  L.  B., 
546. 
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Exceeding  the  Sanitation  Rate.— The  uniform  fee  may  exceed 
as  regards  any  particular  property  the  maximum  of  6d.  in  the  £ 
on  the  annual  ratable  value  thereof,  provided  the  total  proceeds  of 
the  fee  do  not  exceed  what  would  be  the  total  proceeds  of  the  rate 
if  struck. 

6.  SPECIAL  RATES 

Current  Year's  Roll. — Special  rates  for  providing  the  interest 
and  other  charges  upon  a  special  loan  must  be  levied  on  the 
ratable  values  appearing  in  the  Valuation  Roll  for  the  current  year 
(see  Rating  Act,  1894,  s.  87  (3).  The  concluding  words  : — 
"  Except  as  otherwise  provided  in  the  case  of  a  water  rate,  or  other 
rate  fixed  by  any  Act  or  Ordinance,"  constitute  a  qualification  of 
the  earlier  part  of  this  sub-section,  providing  that  every  rate  shall 
be  of  a  "  stated  amount  in  the  pound."  In  the  M.  C.  Act,  s.  102 
(1)  (a),  for  example,  a  fixed  rate  of  10/-  per  annum  is  mentioned. 

Rate  Book. — Although  a  Rate  Book  must  be  made  up  yearly 
for  the  actual  levying  of  an  annually-recurring  special  rate,  yet  a 
Rate  Book  need  not  be  made  up  before  the  original  making  and 
pledging  of  such  rate. 

Special  Rate. — (Q.)  A  special  loan  was  raised  for  the  con- 
struction of  a  work  for  the  benefit  of  a  special  area  which  was 
rated  accordingly.  The  work  was  subsequently  extended,  thereby 
benefiting  properties  outside  the  special  area.  Can  these  outside 
properties  be  made  to  share  in  raising  the  special  rate  ? 

(A.)  No.  The  special  rate  remains  a  charge  upon  the  special 
area  alone." 


*As  to  property  within  the  special  area  becoming  ratable  after  the  special 
rate  has  been  made,  see  Local  Bodies  Loans  Amt.  Act,  1902,  s.  4.  As  to  the 
merger  of  any  area  over  which  a  special  rate  has  been  made,  see  Amt.  Act, 
1902,  s.  11 :  Amt.  Act,  1903,  s.  11.  As  to  a  special  rating  area  being  affected 
by  a  change  in  the  boundaries  of  any  districts,  see  Amt.  Act,  1903,  s.  12.  As 
to  the  case  of  a  special  rate  made  within  a  Itoad  District,  part  of  which 
becomes  constituted  a  new  Road  District  under  the  R.  B.  Act,  1882,  s.  4. 
See  Tucker  v.  Kaiti  Rd.  Bd.-  1901—20  N.Z.L.R.  607. 
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Surplus  Rate. — The  surplus  proceeds  in  any  year  of  a  special 
rate  cannot  be  applied  to  complete  the  work  for  which  the  loan 
was  raised.  A  special  rate  is  applicable  only  to  the  loan  for  the 
purposes  of  which  it  was  struck,  and  provisions  are  made  for 
increasing  or  diminishing  the  rate  so  that  the  annual  produce 
thereof  shall  meet  the  annual  charge  on  the  loan  (M.  C.  Act,  ss. 
113,  114  ;  Local  Bodies  Loans  Act,  1901,  s.  16  (4) ;  s.  17.) 


7.  HALF    RATES 

Land. —  S.  5  of  the  Rating  Act  Amendment  Act,  1895,  allows 
a  reduction  of  50  per  cent,  in  the  year's  rates  where  "any 
dwelling-house  or  other  building  "  is  unoccupied  for  six  months. 
This  reduction  is  allowed  in  respect  of  a  ratable  property  as 
entered  in  the  Valuation  Roll,  of  which  property  a  building  is  the 
principal  thing,  The  building  is  not  separately  rated.  The 
reduction,  therefore,  extends  to  land  occupied  with,  and  rated 
with,  the  building. 

Caretaker. — Buildings  in  the  charge  of  mere  caretakers  are,  in 
my  opinion,  "  vacant  and  unoccupied  "  within  s.  5  of  the  Rating 
Act  Amendment  Act,  1895.  See  Castle  on  Rating — 1903 — 4th  ed., 
68-70  ;  North  Dublin  Union  v.  Scott— 1850— 1  Ir.  C.L.  R.,  76  ; 
Limerick  v.  White— 1852— 2  Ir.  C.  L.  R.,  630  ;  Sligo  Corporation 
v.  Wynne— 1873 — Ir.  R.  7  C.L.,  465.  In  Hicks  v.  Dunstable, 
however  (1883 — 48  J.P.  326)  the  caretaker  had  certain  additional 
privileges,  and  the  premises  were,  therefore,  held  ratable. 

Part  of  Building. — S.  5  does  not  include  the  case  of  only  part 
of  a  building,  let  off  for  offices,  &c.,  being  unoccupied. 

Fire. — (Q.)  Does  s.  5  extend  to  premises  destroyed  by  fire  ? 

(A.)  It  is  not  clear  that  destruction  by  fire  is  within  the 
section.  It  speaks  of  buildings  "  remaining  "  unoccupied.  The 
language  does  not  fit  the  case  of  a  building  that  has  disappeared. 
Exemptions  from  rating  are  to  be  read  strictly.  See  post  under 
heading  10  "Exemptions  from  Rating." 
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Notice. — Notice  under  s.  5  must  be  given  within  14  days 
after  the  expiration  of  the  six  months  during  which  the  building 
has  been  unoccupied.  Where  the  vacancy  has  been  for  several 
broken  periods,  the  notice  must  be  given  within  14  days  after  the 
last  period.  The  giving  of  the  prescribed  notice  is  made  a 
a  condition  precedent  to  the  claim  for  reduction,  which,  in  the 
absence  of  the  notice,  cannot,  accordingly,  be  allowed. 

Unimproved  Value. — I  was  asked  in  June,  1898,  whether  s. 
5  of  the  Rating  Act  Amendment  Act,  1895,  had  any  application 
in  districts  that  had  adopted  the  Unimproved  Bating  system.  I 
replied  that  I  thought  the  section  would  be  deemed  to  remain  in 
force,  pointing  out  that  under  the  old  system  the  building  was 
not  rated  separately  from  either  the  land  on  which  it  stood  or  the 
land  occupied  with  it,  but  together  with  such  lands  as  one  holding, 
and  that  the  50  per  cent,  reduction  applied  to  the  rates  on  the 
entire  holding. 

On  reconsideration,  however,  I  now  think  that  the  section  is 
virtually  repealed  as  regards  districts  that  have  adopted  the  new 
system.  It  can  hardly  be  held  that  the  Legislature,  in  rating 
equally  two  adjoining  and  similar  parcels  of  land,  one  built  upon 
and  the  other  not,  intended  the  one  property  to  enjoy  a  reduction 
of  50  per  cent,  because  the  building  thereon  was  empty  for  six 
months,  while  the  other  property  (being  vacant  land)  was  to  pay 
full  rates.  The  case  appears  to  be  governed  by  the  rule  that  a  law 
ceases  to  operate  when  the  reason  for  it  ceases.  See  Broom's  Legal 
Maxims-  1900— 7th  ed.,  126. 

TEN  PER  CENT.  ADDITION 

When  Payable  ! — The  10  per  cent,  addition  made  by  s.  60  of 
the  Rating  Act,  1894,  accrues  after  six  months  from  the  expiration 
of  the  14  days'  demand  for  rates  made  under  s.  46.  The  rates 
"  first  become  recoverable  "  after  those  14  days  (s.  49). 

Not  Interest. — The  additional  10  per  cent,  is  a  lump  sum. 
The  marginal  note  "Rates  to  carry  interest "  is  misleading.  It 
forms  no  part  of  the  Act  (Interpretation  Act,  1888,  s.  5  (6). 
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Judgment  recovered  irithin  the  siii-  months.  —  (Q.)  A  local 
authority  obtained  judgment  for  rates  within  the  six  months,  and 
consequently  before  the  10  per  cent,  became  payable.  Should 
the  rates  remain  unpaid  after  the  six  months,  could  the  local 
authority  charge  the  10  per  cent,  (a)  supposing  the  judgment  not 
to  have  been  satisfied,  or  (b)  supposing  it  to  have  been  satisfied  ? 

(A.)  The  local  authority  could  not  in  either  case  charge  the 
10  per  cent.  S.  60  makes  the  rate  "together  with  "  the  10  per 
cent.  "  recoverable  " — i.e.,  recoverable  by  legal  proceedings. 

Compulsory  or  Optional. — In  my  opinion,  s.  60  is  compulsory. 
I  think  the  Legislature  desired  to  lessen  arrears  in  rates  and  to 
compensate  the  local  authority  for  the  loss  of  interest.  The 
words  "  shall  ...  be  recoverable"  seem  here  to  be  imperative. 
I  think  plainer  words  would  be  necessary  to  give  a  local  authority 
an  option  whether  to  collect  the  charge  at  all  in  any  given  year, 
or  to  empower  the  local  authority  to  discriminate  between  rate- 
payers in  years  in  which  it  does  enforce  the  payment.  I  read  the 
section  as  being  one  enacted  for  the  benefit  of  the  Corporation 
finance,  and  therefore  one  that  the  local  authority,  as  trustee  for  the 
general  body  of  electors,  must  enforce. 

9.  RECOVERY  OF  RATES 

Judgment  affecting  several  proj)erties. — Case. — A  judgment  was 
obtained  for  rates  on  several  different  properties  belonging  to  one 
and  the  same  ratepayer.  The  ratepayer  tendered  so  much  of  the 
judgment  debt  as  represented  the  rates  due  upon  some  of  the 
properties,  and  a  proportionate  payment  of  the  costs. 

(Q.  1).  Can  the  Council  refuse  to  accept  the  amount  tendered? 

(Q.  2).  Should  the  Council  accept  payment,  would  the 
Registrar  receive,  under  s.  68  of  the  Rating  Act,  1894,  a 
certificate  of  the  judgment  in  respect  of,  and  proceed  to  sell,  the 
other  properties  ? 

(Q.  3).  Had  the  certificate  been  forwarded  to  the  Registrar  of 
the  Supreme  Court  prior  to  the  payment,  would  he  be  justified  in 
selling  the  other  properties  ? 
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Answers. — The  Eating  Act,  1894,  contemplates  a  separate 
judgment  for  each  separate  ratable  property :  see  9th  schedule 
and  the  language  of  s.  63. 

(1).  Property  cannot  be  sold  if  the  rates  and  costs  in  respect 
thereof  are  tendered. 

(2).  The  Eegistrar  would  probably  require  an  indemnity,  the 
judgment  being  for  an  entire  sum  affecting  several  properties. 

(3).  The  Registrar  would  probably  require  an  indemnity.  * 

Deduction  ef  subsequent  Hates. — Where  a  certificate  of  judg- 
ment for  rates  has  been  forwarded  to  the  Eegistrar,  and  the 
notice  given  by  him  under  s.  63  has  expired,  the  sale  Or  letting 
proceeds  unless  payment  is  made  of  the  following  sums :  (1)  the 
amount  of  the  judgment,  (2)  the  costs  of  suit,  (3)  all  expenses 
incurred  in  recovering  the  judgment  (including  the  cost  of  any 
notification  under  sub-s.  2),  (4)  interest  at  10  per  cent,  per 
annum  on  the  rates,  (5)  all  rates  due  up  to  the  date  of  payment, 
and  (6)  the  Registrar's  charges.  See  sub-s.  3. 

If,  however,  a  sale  or  letting  takes  place  for  default  in  the 
payment  of  these  sums,  the  proceeds  are  appropriated  to  payment 
of :  (a)  the  said  items  1  to  4  inclusive,  (b)  any  other  rates  for 
irhich  judgment  has  been  obtained,  (c)  in  the  case  of  a  letting,  the 
rates  to  become  due  during  the  tenancy,  and  ((/)  incumbrances. 
Any  balance  is  paid  into  the  Public  Trust  Office.  See  sub-s.  4. 

It  will  be  noticed  that  after  sale,  only  rates  for  which  judgment 
has  been  obtained  are  deducted.  The  term  "  incumbrance " 
means  a  mortgage  or  other  such  charge,  but  does  not  include  a 

rate. 


*  As  to  the  identification  of  the  land  described  in  the  Valuation  Eoll 
with  that  described  in  the  certificate,  see  Christchurch  Gorpn.  v.  Eegistrar 
S.C.— 1896— 15  N.Z.L.R.  432.  As  to  the  effect  of  a  conveyance  by  the 
Registrar,  see  same  case. 

D 
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Recovery  from  succeeding  owner. — The  fact  that  the  local  body 
has  not  enforced  a  judgment  for  rates  against  the  defendant,  would 
not  prevent  it  from  recovering  such  rates  from  a  succeeding  owner 
by  means  of  a  sale  under  s.  68.  The  land,  even  if  under  the  Land 
Transfer  Act,  would  not  be  released  from  statutory  obligations  in 
respect  of  rates. 

10.    EXEMPTIONS  FROM  BATING 

Schoolmasters'  Dwellings.* —  Case.  —  Have  Borough  Councils 
power  to  rate  a  dwelling  occupied  by  a  schoolmaster  of  a  public 
school  and  situated  in  the  school  grounds  ? 

(A.)  "  I  think  the  schoolmaster's  residence  is  ratable,  on  the 
ground  that  it  is  not  necessary  for  school  purposes  that  the  master 
should  reside  in  the  school  grounds.  See  Castle's  Law  of  Eating, 
—1893— 2nd  ed.  12, 123f;  Smith  v.  Seghill,  L.R.— 1875— 10  Q.B. 
422 ;  R.  v.  Catt— 1795— 6  T.B.  382  (in  which  case  the  master  of  a 
free  school  was  held  liable  to  be  rated  for  the  house  and  garden 
occupied  by  himself  and  family)  ;  R.  v.  Minster — 1814 — 3  M.  &  S. 
276.  The  exemption  in  the  Bating  Act,  1894,  is  in  favour  of 
"  all  lands  and  buildings  used  for  the  purposes  of  a  public  school 
as  denned  by  the  Education  Act,  1877."  The  latter  Act  defines 
"  public  school "  as  meaning  any  school  established  or  constituted 
under  the  provisions  of  that  Act  subject  to  the  control  and 
management  of  the  Education  Board.  It  is  a  rule  that  exemptions 
from  rating  must  be  read  strictly,  and  I  do  not  think  that  the 
master's  house  can  be  said  to  be  "used  for  the  purposes  of  a 
public  school  "  within  the  meaning  of  the  exemption  in  the  Bating 
Act.  The  exemption  in  ss.  104  of  the  Education  Act,  1877,  does 
not  carry  the  matter  any  further,  neither  do  the  references  to  the 
schoolmaster's  house  in  s.  4  and  48  of  the  same  Act,  but  as  under 
s.  48  the  master  holds  by  sufferance,  the  Education  Board  as  the 
owner  (see  s.  24  and  25)  of  the  property,  would  be  the  party  to  be 
rated. 

*The  above  opinion  is  printed  issued  on  7th  Sept.  1896.  In  Nov.  1899 
a  contrary  decision  was  given  by  His  Honour  Mr.  Justice  Williams,  in 
Invercargill  Corpn.  v.  Education  Board — 1899 — 17,  N.Z.L.B.  832. 

fNow  4th  ed.  (1903),  137. 
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Caretakers. — Case. — Have  local  authorities  power  to  rate  : — 

(1).  A  dwelling  occupied  by  a  caretaker  of  a  public  scbool  and 
situated  within  the  school  grounds  ? 

(2).  A  dwelling  occupied  by  the  caretaker  of  a  reservoir 
connected  with  waterworks  under  the  control  of  a  Borough 
Council,  which  dwelling  is  situated  on  the  waterworks  ? 

(3).  A  dwelling  occupied  by  the  caretaker  of  an  exempted 
cemetery,  and  situated  within  the  cemetery  ? 

Opinion. — (1).  The  occupation  of  school  property  by  a  care- 
taker would  not  be  ratable,  his  occupation  being,  presumably, 
part  of  his  duty  of  looking  after  and  attending  to  the  school 
buildings  and  property.  On  the  same  principle  occupation  by  a 
lighthouse-keeper  of  a  lighthouse,  and  occupation  by  a  servant 
left  in  charge  of  a  house,  have  been  held  to  be  not  ratable. 
(Castle  on  Eating — 1903— 4th  ed.  136 ;  jR.  v.  Inhabitants  of 
Tyneiiiouth—181Q—12  East.  46.) 

(2)  and  (3).  These  questions  are  governed  by  Answer  1.  In 
each  of  these  cases,  as  also  in  the  case  first  put,  the  occupancy  of 
the  caretaker  is,  in  the  words  of  Lord  Ellenborough  in  R.  v. 
Minster — 1814—3  M.  &  S.  •  at  p.  278,  an  "  appendage  of  the 
service  for  the  more  convenient  performance  of  the  service  which 
is  the  principal  thing." 

School  Grounds. — Case. — Exemption  No.  7  under  the  definition 
"  Ratable  Property  "  given  in  s.  2  of  the  Eating  Act  1894,  exempts 
from  rating  "  land  and  buildings  used  for  a  school  which  is  not 
carried  on  exclusively  for  pecuniary  gain  or  profit,  but  so  that 
within  any  borough  or  town  district  not  more  than  four  acres  be 
used  and  occupied  by  or  for  the  purposes  of  any  one  such  school." 

A  school  has  ten  acres.  The  Judge  of  the  Assessment  Court 
has  allowed  the  exemption  in  respect  of  four  acres. 

(A.)  1.  No  exemption  can  be  claimed. 

Exemption  No.  7  is  of  a  school  that  has  not  more  than  four 
acres.  "  But  so  that  "  amounts  to  a  proviso.  See  hotchpot  clause 
in  "  Prideaux's  Conveyancing." 
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Had  the  legislature  intended  to  rate  only  the  excess  over  and 
above  4  acres  it  could  have  used  the  language  of  exemption  No.  8. 
Compare  exemptions  9  and  10. 

Exemptions  from  rating  are  to  be  strictly  construed,  inasmuch 
as  they  operate  to  impose  additional  burdens  on  other  properties. 
See  Brown  on  Eating— 1886— 2nd  ed.  320,  442,  '478,  487  ; 
R.  v.  Cockburn— 1852— 16  Q.B.  480,  489  ;  8.C.  K.  v.  St.  Martins- 
in-the-Fields,  21  L.J.M.C.  53,  56. 

(2)  The  Assessment  Court  had  no  jurisdiction  to  decide  the 
the  question  of  ratability  (Auckland  Corjm.  v.  Speight — 1898 — 16, 
N.Z.L.R.  651,  see  per  Edwards,  J.,  at  pp.  662,  663).  The 
objection  that  property  is  not  ratable  is  not  one  of  those  instanced 
in  the  form  of  objection  given  in  the  Fourth  Schedule  to  the 
Eating  Act  1894.* 

Roman  Catholic  School*. — (1).  A  few  pupils  are  received  in  a 
building  and  educated  free  of  charge.  If  this  is  done  merely  for 
the  colorable  purpose  of  claiming  the  exemption  under  the  Eating 
Act,  1894,  s.  2,  exemption  7,  the  building  would  not  be  exempt. 

(2).  A  few  pupils  from  a  neighbouring  Roman  Catholic  school 
are  received  in  a  convent,  and  are  there  given  free  board  and 
education  by  the  nuns.  The  building  is  not  thereby -exempt.  It 
is  not  used  primarily  "  for  a  school."  A  building  is  not  "  used 
for  a  school  "  within  the  meaning  of  the  7th  exemption,  from  the 
mere  fact  that  certain  of  the  inmates  are  educated  therein.! 

Salvation  Army  Premises. — (Q.)  Premises  are  leased  to  the 
Salvation  Army  for  a  term  of  years,  and  are  occupied  by  it  for  the 
purposes  of  religious  worship.  Is  the  owner  ratable  ? 

(A.)  Assuming  the  premises  to  be  used  in  much  the  same  way 
as  churches  and  chapels  are,  the  premises  would  not  be  ratable  at 
all.  They  would  come  within  the  exemption  of  lands  "  occupied 

•In  Wanganui  B.C.  v.  Stanford — 1904—6  Gaz.  L.B.  475,  it  was  subse- 
quently held  that  the  Assessment  Court  had  jurisdiction  neither  to  determine 
the  question  of  ratability  nor  to  strike  a  property  out  of  the  Valuation  List  on 
the  ground  of  non-ratability. 

f  As  to  what  is  "  exclusive  use,"  see  Kelly  v.  Fitzroy  Corpn. — 1904 — 
29  V.L.K.  604. 
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by  churches  and  chapels  "  (Rating  Act,  1894,  s.  2,  exemption  3). 
The  exemption  depends  entirely  on  the  occupier,  and  not  on  the 
title  to  the  property.  Per  Blackburn,  J.,  in  Mersey  Docks  v. 
Cameron,  and  Jones  v.  Mersetf  Docks — 1864 — 11  H.L.C.  at  pp. 
463,  464.  See  also  Pearson  v.  Holborn  Union,  L.R. — 1893 — 
1  Q.B.  389. 

Exemption  not  repealed  in  the  Ratiny  Act,  1894. — An  exemption 
from  rating  conferred  by  an  Act  passed  earlier  than  the  Rating 
Act,  1894,  is  not  repealed  by  the  fact  that  such  exemption  is  not 
found  repeated  among  those  set  out  in  s.  2  of  that  Act.  S.  2 
defines  ratable  property  as  meaning  all  lands,  etc.,  with  eleven 
stated  exceptions,  not  including  the  one  in  question.  But  in  order 
to  work  a  repeal,  s.  2  would  have  to  be  read,  "  No  lands  shall  be 
exempt,  save  those  stated  in  the  sub-clauses."  The  language  of 
s.  2  (found  as  it  is  in  a  Consolidation  Act  dealing  with  a  subject 
generally)  cannot  bear  this  construction.  See  hereon  Maxwell  on 
Statutes— 1896— 3rd  ed.,  214,  215. 

Government  Buildinys. — Whether  the  sanitation  rate  referred 
to  in  the  question  is  one  levied  under  s.  108  of  the  M.C.  Act,  or  is 
a  special  rate  made  in  connection  with  a  loan  raised  for  sanitation 
purposes,  the  Council  cannot  collect  it  upon  Government  buildings. 

By  s.  432  of  the  M.C.  Act,  and  by  the  first  exemption  under 
the  definition  "  Ratable  Property,"  given  in  s.  2  of  the  Rating 
Act,  1894,  Crown  property  is  exempt  from  local  rates.* 

11.  MISCELLANEOUS  (RATING) 

Government  Property. — Government  properties  let  to  tenants  are 
ratable  as  against  such  tenants,  irrespective  of  the  length  of  their 
tenancies.  But  rates  cannot  be  recovered  unless  the  names  of  the 
tenants  are  on  the  Rate  Book.  See  Rating  Act,  1894,  s.  2,  definition 
of  "occupier"  (last  three  lines  of  first  par.  of  definition) ;  also  first 

*  Exemption  No.  3  in  favour  of  cemeteries  does  not  extend  to  unused 
parts  leased  to  tenants  (Taine  v.  Karori  B.  C. — 1900 — 19  N.Z.L.B.  72.  As 
to  the  exemption  of  machinery,  see  Bating  Act  Amt.  Act,  1896,  s.  6 ; 
Melbourne  B.  W.  v.  Metropolitan  Gas  Co.— 1903— 29  V.L.B.  340. 
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exemption  under  definition  of  "  Eatable  Property,"  in  s.  2. 
Government  property  is  also  ratable  if  let  by  the  Government  to 
its  employees  at  fixed  rents.  See,  however,  Richmond  Corpn.  v. 
Gray — 1903 — 29  V.L.R.  335,  where  occupancy  by  a  police  officer, 
as  part  of  his  duty,  was  held  not  ratable. 

Drainage  Rate. — S.  9  of  the  Land  Drainage  Amendment  Act, 
1894,  does  not  give  a  Borough  Council  power  to  levy  a  drainage 
rate  under  the  Land  Drainage  Act,  1893. 

The  section  enacts  that  every  local  authority  not  within  a 
drainage  or  river  district,  "  shall  have,  and  may  in  regard  to  the 
cleansing,  repairing  or  otherwise  maintaining  of  water-courses  or 
drains,  exercise  the  powers  exercised  by  Boards  under  the  principal 
Act."  It  will  be  seen  therefore  that  all  the  powers  of  the  Board 
(even  in  the  matter  of  drains)  are  not  given.  The  rating  powers 
of  the  Board  could  not  be  conferred  without  a  clearly  expressed 
intention  in  that  behalf.  See  ante,  p.  36. 

Separate  Rate. — Night  Watchman. — (Q.)  Can  a  separate  rate 
be  s'truck  in  a  portion  of  a  borough  for  employing  a  night  watch- 
man therein  ?  The  proposed  portion  includes  some  vacant  lands. 

(A.)  Yes.  The  proposal  comes  within  the  words  "  engaging 
in  any  undertaking  "  appearing  in  s.  98  of  the  M.  C.  Act.  The 
Council  can  strike  a  separate  rate  on  any  portion  of  the  borough 
for  such  a  purpose  (Amt.  Act,  1902,  s.  9).  The  separate  rate 
would  not  be  invalidated  by  reason  that  some  properties  within 
the  defined  portion  were  not  benefited. 

Rating  Waterworks. — Your  Council  can  rate  waterworks  within 
its  borough  held  by  an  outside  authority  (not,  however,  being  a 
Borough  Council)  as  a  catchment  area  for  its  waterworks.  The 
word  "Council"  in  s.  117  of  the  M.  C.  Act  means  "Borough 
Council."  See  s.  3  and  contrast  the  use  of  the  expression  "  local 
authority "  later  on  in  s.  117.  There  is  no  exemption  of 
waterworks  in  s.  2  of  the  Bating  Act,  1894. 
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V.— SPECIAL   LOANS 

INTRODUCTORY  NOTE 

IN  England  and  most  of  the  British  dominions,  proposals  to  raise 
loans  for  local  government  purposes  are  submitted  to  the  approval 
of  some  central  authority.  In  New  Zealand,  conformably  to  our 
more  democratic  ideas,  these  proposals  are  submitted  to  the  vote 
of  the  inhabitants  of  the  district  concerned. 

The  various  enactments  relating  to  loans  by  local  bodies  are 
consolidated  in  the  Local  Bodies  Loans  Act,  1901. 

Loans  may  be  raised  for  constructing  any  public  work, 
acquiring  any  land,  or  engaging  in  any  undertaking  as  to  which 
the  local  authority  is  duly  authorised  by  the  Act  constituting  it, 
or  any  other  Act  (Local  Bodies  Loans  Act,  1901,  s.  8). 

The  undertaking  itself  may  be  pledged  as  security  for  the 
loan  (s.  15  Q)  (a). 

Loans  to  Repay  Overdraft* 

Under  the  provisions  repealed  by  the  Act  of  1901,  questions 
often  arose  as  to  the  power  of  a  local  authority  to  repay  an  over- 
draft incurred  for  a  work  for  which  a  special  loan  might  legally  have 
been  raised.  The  advice  given  was  that  this  could  not  be  done  by 
Borough  Councils  acting  under  the  borrowing  powers  contained  in 
the  Municipal  Corporations  Acts,  even  should  a  proposal  in  that 
direction  be  carried  by  the  burgesses*.  But  now  by  sub-s.  1  of 
s.  14  of  the  Local  Bodies  Loans  Act,  1901,  any  local  authority 
may  raise  a  special  loan,  by  special  order,  without  a  poll,  for  "  re- 
paying any  existing  overdraft  or  other  liabilities  lawfully  incurred 
for  any  purpose  for  which  a  special  loan  may  be  raised." 


'Special  loans  were,  however,  authorised  by  repealed  Acts,  to  be  raised  to 
pay  off  certain  overdrafts  and  liabilities  in  existence  when  such  Acts  first 
came  into  force  in  a  district. 
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Loans  under  Statutory  Authority 

Money  may  be  legally  borrowed  only  by  way  of  special  loan 
under  the  provisions  of  the  Local  Bodies  Loans  Act,  1901,  and  its 
amendments,  or  under  some  other  statutory  authority.  Local 
bodies  in  New  Zealand  have  no  inherent  power  to  borrow  money 
(L.B.L.  Act,  1901,  s.  45  (1)  (a). 

Government  Loans 

Loans  from  the  Government,  which  were  previously  granted 
under  the  repealed  Government  Loans  to  Local  Bodies  Act,  1886, 
are  now  granted  under  Part  II.  of  the  Local  Bodies  Loans  Act, 
1901.  These  loans  are  repayable  on  the  Building  Society  principle, 
by  annual  payments  covering  both  interest  and  principal,  and 
extinguishing  the  debt  in  from  26  to  41  years,  according  to  the 
rate  of  interest  charged  (Amt.  Act,  1903,  s.  8).  It  need  hardly  be 
said  that  such  a  provision  is  highly  valued  by  local  authorities. 
Although  not  primarily  intended  for  boroughs,  yet  loans  in  limited 
amounts  for  sanitary  and  other  purposes  are  nevertheless  made  to 
the  Councils  thereof  under  these  provisions  (L.B.L.  Act,  1901, 
ss.  80-82 ;  Amt.  Act,  1902,  ss.  7,  8). 

Collection  of  Special  Rates 

A  new  departure  has  been  made  by  the  Local  Bodies  Loans 
Acts  with  respect  to  the  collection  of  special  rates  made  to  provide 
interest  or  interest  and  sinking  fund.  In  cases  of  loans  raised  in 
subdivisions  or  other  portions  of  a  district,  and  that  are  secured 
by  special  rates  made  over  such  portions,  not  more  than  £5Q  a 
year  may  be  taken  from  the  general  fund  for  payment  of  the 
interest  or  sinking  fund,  and  the  consent  of  the  Auditor- General 
is  necessary  for  the  payment  even  up  to  that  amount.  Any 
additional  sum  required  to  provide  interest  or  sinking  fund  must 
be  levied  by  means  of  the  special  rate.  But  where  the  special  rate 
is  made  over  the  whole  of  a  legal  subdivision  of  a  district  (such  as 
a  ward  of  a  borough),  the  annual  charges  on  the  loan  may  be 
paid  out  of  any  separate  rate  made  over  the  whole  of  such  sub- 
division. 
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•  Even  where  the  special  rate  is  made  over  the  whole  of  a 
district,  a  special  order  of  a  local  authority  is  necessary  to 
authorise  payments  on  account  of  interest  and  sinking  fund  to  be 
made  out  of  the  general  fund.* 

Loans  raised  under  repealed  Acts 

Loans  raised  under  the  Acts  repealed  by  the  Local  Bodies 
Loan  Act,  1901,  are  not  affected  by  that  statute  save  as  follows  : — 
(1)  The  Sinking  Fund  Commissioners  are  deemed  appointed  under 
the  Act  of  1901 ;  (2)  In  the  case  of  loans  raised  under  the  adoptive! 
Local  Bodies  Loans  Act,  1886,  the  power  of  sale  of  the  under- 
taking conferred  by  s.  66  of  that  Act  is  preserved ;  and  (3)  the 
debentures  may  be  transferred  under  ss.  20,  21  of  the  Act  of  1901 
(L.B.L.  Act,  1901,  s.  108  (2) ;  Amt.  Act,  1902,  s.  13). 

OPINIONS 
1.  SPECIAL  ROLL 

Voters. — Ratepayers  and  freeholders  and  their  respective  wives 
and  husbands,  if  on  the  District  Electors  Roll,  can  vote  on 
proposals  for  borough  loans  under  the  Local  Bodies  Loans  Act, 
1901.  See  definition  of  "  Ratepayer  "  in  s.  2,  and  compare  with 
M.C.  Act,  s.  22  (1)  (6). 

Dual  Qualification. — This  extends  to  rolls  for  special  loans 
(M.C.  Act,  s.  13  (2);  s.  22  (1)  (6);  L.B.L.  Act,  1901,  s.  2, 
"  Ratepayer"). 

2.  LOANS  FOR  PORTIONS  OF  DISTRICTS 

Consolidation. — Case. — Special  loans  were  raised  for  works  in 
separate  portions  of  a  district,  and  separate  and  distinct  special 
rates  were  struck  over  the  special  areas,  and  repayments,  extending 
over  some  years,  have  been  made  on  account  of  the  loan. 

*As  to  the  above  provisions,  see  L.B.  Loans  Amt.  Act,  1902,  s.  5  ;  Amt. 
Act,  1903,  ss.  5,  10. 
f  See  s.  23  thereof. 
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(Q.)  Can  a  loan  be  raised  with  the  consent  of  the  ratepayers 
of  the  whole  district  for  paying  off  the  balances  due  on  the  said 
loans  ?  It  is  proposed  that  the  new  loan  shall  be  secured  by  a 
special  rate  struck  on  the  whole  district. 

(A.)  No.  The  Local  Bodies  Loans  Act  does  not  contemplate 
the  local  authority  consolidating,  by  a  loan  charged  upon  the 
whole  district,  several  loans  raised  ui  different  portions  of  the 
district.  This  would  be  to  alter  the  burden  of  the  loans,  and  I  do 
not  think  that  s.  14  (2)  authorises  this. 

A  sum  to  repay  the  existing  loans  could  not  be  raised  under 
s.  8.  The  proposal  under  this  section  must  state  the  particular 
undertaking  proposed  to  be  engaged  in,  and  consolidation  of  loans 
is  not  an  undertaking  within  this  section. 

3.  LOANS  TO  MEET  OVERDRAFT 

Overdraft  for  Loan  Purpose. — Where  an  overdraft  has  been 
incurred  for  a  purpose  for  which  a  special  loan  might  have  been 
raised,  the  local  authority  can  (by  special  order,  without  poll) 
raise  a  special  loan  to  pay  it  off.  Contrast  the  language  of  the 
Local  Bodies  Loans  Act,  1901,  s.  14  (1)  with  that  of  s.  189  (1)  of 
the  (repealed)  M.C.  Act,  1886.  The  first  section  says  "existing 
overdraft,"  the  latter  said  "  overdraft  existing  at  the  time  this 
Act  comes  into  force  in  a  borough."  S.  16  (1)  of  the  (repealed) 
Local  Bodies  Loans  Act,  1886,  is  similar. 

As  the  law  is  considered  as  always  speaking  (Interpretation  Act, 
1888,  s.  5  (3),  the  word  "  existing  "  in  the  Act  of  1901,  must  be 
read  as  meaning  existing  at  any  time  when  it  is  proposed  to  raise 
a  loan  under  s.  14.* 

4.  LOANS  FOE  SANITARY  WORKS 

Surface  Drainage. — A  scheme  for  surface  drainage,  including 
road  works,  is  not  a  "  sanitary  work  "  within  s.  66  of  the  Public 
Health  Act,  1900. 

*  The  bank  can  now  lawfully  grant  an  overdraft  in  anticipation  of  the 
collection  of  a  special  rate,  to  the  extent  of  one  year's  rate  (L.B.L.  Act,  1901, 
s.  32  (1). 
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Bridges  and  Culverts. — (Q.)  We  have  no  sewerage  system. 
The  drainage  is  by  open  drains  discharging  into  a  river.  Bridges 
and  culverts  providing  crossings  over  these  drains  require  renewing. 
Can  we  borrow  from  the  Government  for  this  purpose  under  the 
Local  Bodies  Loans  Act,  1901,  s.  80  (1)  (/)  ? 

(A.)  The  works  come  under  neither  the  enactment  quoted  nor 
the  Public  Health  Act,  1900,  s.  66. 

Whole  district.— Under  s.  66  of  the  Public  Health  Act,  1900, 
the  whole  district  must  bear  any  special  rate  made  in  connection 
with  a  loan  for  a  sanitary  work. 

5.  SINKING  FUNDS 

Transfer  of  Securities. — The  accumulated  Sinking  Fund  can 
be  applied  towards  payment  of  the  loan  before  the  maturity  there- 
of. The  principal  of  the  loan  "  becomes  payable "  under  the 
Local  Bodies  Loans  Act,  1901,  s.  30  (1)  whenever  the  money  may 
legally  be  paid  off.  S.  14  (2)  contemplates  the  consolidation  or 
conversion  of  loans.  When  the  loan  is  legally  payable,  mortgages 
held  by  the  Sinking  Fund  Commissioners,  as  part  of  the  Sinking 
Fund,  may  legally  be  transferred  by  them  (by  direction  of  the 
local  authority)  to  the  lender,  in  part  payment  of  a  loan. 

6.  MISCELLANEOUS  (LOANS) 

Voting -paper. — The  local  authority  cannot  spend  any  of  the 
loan  money  on  a  work  not  mentioned  in  the  voting-paper.  There- 
fore money  raised  for  "  concrete  channelling  and  kerbing  and 
other  surface  drainage  "  cannot  be  spent  on  formation  of  footpaths. 
See  Local  Bodies  Loans  Act,  1901,  ss.  11  (8),  24. 

Schedule  of  Works. — Before  the  loan  was  decided  upon,  a 
Schedule  of  proposed  works  had  been  prepared,  but  the  Schedule 
was  not  referred  to  in  the  voting-paper.  Such  Schedule  there- 
fore formed  no  part,  in  law,  of  the  loan  scheme,  and  the  local 
authority  is  not  bound  by  it.  The  local  authority  can  spend  on 

the  "widening,    formation,   and  metalling  of  Road,  from 

Street  to Street "  (being  one  of  the  works  mentioned 

in  the  voting-paper)  more  than  the  amount  provided  for  this  work 
in  the  said  Schedule  (L.B.L.  Act,  1901,  ss.  8,  11  (3). 
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Unauthorised  Purpose. — A  poll  was  carried  in  respect  of  both 
an  authorised  and  an  unauthorised  purpose.  Each  purpose,  with 
the  amount  of  the  loan  therefor,  was  shown  separately  in  the 
proposal  and  the  voting-papers.  The  local  authority  was  advised 
that  it  could  legally  proceed  to  raise  the  sum  appropriated  to  the 
authorised  purpose.  The  good  part  of  the  documents  is  clearly 
severable  from  the  bad  part. 

Unnecessary  Poll. — The  taking  of  an  unnecessary  poll  would 
not  vitiate  the  power  to  borrow. 

Temporary  Loans. — A  Council  can,  under  s.  154  of  the  M.C. 
Act,  receive  into  General  Account  temporary  loans  on  deposit,  and 
give  deposit  receipts,  without  any  preliminaries  having  to  be  gone 
through.  The  terms  of  repayment  can  be  arranged  at  the  time 
of  deposit. 


VI.— FINANCE  GENERALLY 

GOVERNMENT  SUBSIDY 

Change  in  Ratimj  System. — A  borough,  previously  under 
the  annual  value  rating  system,  came  under  the  unimproved  value 
system.  This  substantially  reduced  the  subsidy  paid  in  respect  of 
the  rates,  inasmuch  as  the  statutory  equivalent,  viz.,  fd.  in  the  £ 
on  the  capital  value  =  I/-  in  the  £  on  the  annual  value,  did  not 
work  out  in  practice  in  the  district.  Where  the  unimproved 
value  system  obtains,  the  maximum  subsidy  is  calculated  on  fd. 
in  the  £  on  the  capital  value.  See  Appropriation  Act,  1903, 
s.  9;  M.C.  Act,  s.  89;  Amt.  Act,  1902,  s.  8;  Sched..to  Local 
Bodies  Finance  &  Powers  Act,  1885. 

OVERDRAFT 

Special  Loan. — A  Borough  Council  that  raised  a  special  loan 
under  s.  155  of  the  M.C.  Act  to  pay  off  its  overdraft,  as  it  existed 
on  the  31st  March,  1900,  could  not  thereafter  lawfully  owe  on  over- 
draft on  any  of  its  accounts,  at  the  end  of  any  financial  year,  any 
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sum  exceeding  the  revenue  of  such  account  for  that  year,  out- 
standing and  uncollected.  The  wider  limit  mentioned  in  sub-s.  (2) 
of  s.  154,  does  not  apply  to  such  a  Council.  S.  156  recognises 
the  existence  of  the  two  overdraft  limits. 

Limit  of  Overdraft. — In  Boronr/hs  where  a  special  loan  has  not 
been  raised  under  s.  155  of  the  M.C.  Act,  the  Borough  Council 
may  incur  an  overdraft  equal  in  amount  to  its  ordinary  income 
for  the  year,  less  other  outstanding  liabilities.  This  practically 
means  that  the  Council  may  be  always  a  year  behind  in  its  finance. 

In  Counties  the  overdraft  must  not  exceed  the  receipts  of  the 
County  Fund  during  the  -previous  financial  year,  exclusive  of 
Government  grants,  loans,  and  "  separate  rates  " — (query,  here 
meaning  "  special  works  rates  ").  Special  rates  made  in  connection 
with  loans  are  not  mentioned.  The  overdraft,  plus  the  other 
liabilities  (except  loans),  may  not  at  the  end  of  a  financial  year 
exceed  the  ordinary  income  for  that  year.  (C.  Act,  1886,  s.  211.) 

In  Road  Districts  the  overdraft  limit  is  the  total  income  of  the 
Board  for  the  preriom  financial  year,  exclusive  of  Government 
grants,  loans,  "separate  rates,"  and  "  special  rates."  (R.B.  Act, 
1882,  s.  112).  These  "special  rates"  are  similar  to  the  County 
"  special  works  rates."  See  s.  119.  If  by  "  separate  rates  "  is 
meant  separate  rates  under  s.  115,  or  under  the  Road  and  Town 
Districts  Rating  Act,  1903,  s.  8 — and  a  Board  should  elect  to  levy 
no  general  rate — the  amount  of  rates  against  which  it  could  over- 
draw would  be  nil.  (A  similar  observation  applies  to  Counties). 
By  "  separate  rates  "  is  probably  meant  rates  for  special  works, 
and  by  "  special  rates,"  rates  in  connection  with  loans. 

In  River  and  Drainage  Districts  the  overdraft  limit  is  the 
amount  of  the  total  income  of  the  Board  for  the  preriom  financial 
year.  (R.B.  Act,  1884,  Amt.  Act,  1885,  s.  9  ;  L.D.  Act,  1893, 

s.  38). 

Subsidy. — The  Government  subsidy  may  be  taken  into  account 
in  fixing  the  borough  overdraft  limit  under  the  M.C.  Act,  s.  154. 
It  is  part  of  the  revenue  receivable  under  the  General  Account 
mentioned  in  sub-s.  (1)  of  s.  154,  and  is  not  one  of  the  items 
excluded  by  sub-s.  2. 
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ACCOUNTS 

Loan  Account. — The  Bank  cannot  set  off  a  credit  on  a  Special 
Loan  account,  kept  under  M.C.  Amendment  Act,  1902,  s.  10, 
against  an  overdraft  on  the  General  Account.  The  title  of  the 
loan  account  affects  the  Bank  with  notice  of  the  special  purpose 
to  which  the  moneys  to  the  credit  thereof  are  appropriated.  See 
hereon,  Union  Bank  of  Australia  v.  Murray- A ynsley — 1896 — 14 
N.Z.L.E.  741. 

Ward  Expenditure. — Sub-s.  4  of  s.  160  of  the  M.  C.  Act 
requires  the  allocation  of  certain  expenditure  to  be  made  among 
the  wards  in  proportion  to  the  general  rates  received  from  them. 
This  does  not  necessitate  the  keeping  of  separate  accounts  of  the 
receipts  and  expenditure  in  each  ward. 

Cemetery. — A  Borough  Council,  appointed  trustee  of  a 
cemetery  under  s.  45  of  the  Cemeteries  Act,  1882,  may  lawfully 
make  a  transfer  under  s.  165  of  the  M.C.  Act,  from  the  General 
Account  to  the  separate  account  kept  under  sub-s.  6  of  s.  46  of 
the  former  Act.  See  s.  2,  definition  of  "  local  fund." 

Balance  Sheet. — An  advertisement  that  the  balance  sheet  can 
be  seen  at  the  Borough  Offices  is  not  a  sufficient  publication  of 
the  same  within  Regulation  29  (a).  The  "object,  purport  or 
general  effect  "  of  the  document  is  not  thereby  given.  See  M.  C. 
Act,  s.  3  (1),  definition  of  "  published."  The  Council  should  either 
publish  a  summary  of  the  balance  sheet,  or  apply  to  the  Governor 
under  Regulation  29  (b),  with  a  view  to  some  other  means  of 
publication  being  prescribed.  The  indemnity  given  to  Councillors 
by  sub-s.  (8)  of  s.  171  of  the  M.  C.  Act  as  to  items  of  expenditure 
appearing  in  the  "  duly  audited  and  passed  "  balance  sheet  is  not 
impaired  by  reason  of  insufficient  publication. 

MISCELLANEOUS    (FINANCE) 

Public  Meet  in;/. — The  expense  of  holding  a  non- statutory 
public  meeting  can  be  lawfully  paid  by  the  Council  only  out  of 
"  unauthorised"  expenditure.  (M.C.  Act,  s.  159  ;  Amt.  Act,  1902, 
s.  13). 

Estimates. — Estimates  under  s.  97  of  the  M.  C.  Act  do  not 
control  expenditure  in  undivided  boroughs. 

Poll. — There  is  no  general  power  to  take  a  poll.  The  taking 
of  a  poll  not  authorised  by  statute  has  no  legal  effect.  The  cost 
of  such  a  poll  must  come  out  of  "  unauthorised  expenditure." 
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VII.— ALTERATIONS   IN    BOROUGHS   AND   WARDS 

INTRODUCTORY  NOTE 

DIVISION  IV.  of  the  M.  C.  Act  deals  with  the  creation  of  new 
cities  and  boroughs  (Part  XVI.)  ;  alterations  in  the  boundaries  of, 
and  union  of  boroughs  (Part  XVII.) ;  alterations  concerning 
wards  and  representation  (Part  XVIII.)  ;  and  financial  and  other 
adjustments  in  consequence  of  action  taken  under  this  Division 
(Part  XIX.)  The  provisions  contained  in  this  Division  are 
amended  by  ss.  14,  15,  17 — 20  of  the  Amendment  Act  of  1902, 
and  by  ss.  4,  7,  12  of  the  Amendment  Act  of  1903,  and  are 
supplemented  by  the  Regulations  of  10th  June,  1901. 

Under  Part  XVIII.  the  power  to  abolish  or  alter  wards  or 
alter  the  number  of  Councillors  is  vested  in  the  Borough  Council. 
S.  20  of  the  Amendment  Act  of  1902  provides  for  new  elections 
taking  place  in  consequence  of  alterations  made  in  wards  or 
representation,  or  of  the  incorporation  of  any  district  into  the 
borough. 

OPINIONS 

Number  of  Councillors. — (Q.)  Can  the  number  of  members  of 
a  Borough  Council  be  reduced  ? 

(A.)  Yes.  See  M.  C.  Act,  s.  182  (2).  The  power  must  be 
excercised  by  special  order,  gazetted  (sub-s.  (4).  The  number 
must  not,  however,  be  reduced  below  the  minimum  mentioned  in 
s.  48,  as  amended  by  s.  3  of  the  amending  Act  of  1903. 

Union  of  Boron yhs. — A  residential  occupant  is  entitled  to  vote 
at  a  poll  taken  under  the  M.  C.  Amendment  Act,  1902,  s.  15  (1) 
on  a  proposal  for  the  union  of  boroughs.  It  is  true  that 
important  results  as  regards  loans  or  rates  (or  both)  may  flow 
from  the  act  of  amalgamation.  But  so  they  may  from  the 
action  of  Councillors,  and  residential  occupants  may  vote  for 
Councillors.  See,  for  example,  Local  Bodies  Loans  Act,  1901, 
s.  14  (1),  (2) ;  32.  The  proviso  to  par  (b)  of  sub-s.  (1)  of  s.  22  of 
the  M.  C.  Act  refers  to  a  proposal  relating  directly  to  loans  or 
rates. 
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VIII.— CONTRACTS 
INTRODUCTORY  NOTE 

Modes  of  Execution  by  Borouf/h  Councils 

THE  Borough  Council  may  in  the  name  and  on  behalf  of  the 
corporation  enter  into  contracts  for  the  purposes  of  the  M.  C. 
Act  (s.  187  (1).  The  contract  must  be  signed  by  two  mem- 
bers of  the  Council,  by  its  direction,  unless  a  deed  would  be 
necessary  were  the  contract  one  between  private  parties,  in  which 
case  it  must  be  under  the  seal  of  the  corporation.  Where  the 
amount  involved  does  not  exceed  £20,  the  contract  may  be  made 
verbally  by  the  Council,  or  by  two  members  thereof  on  its  behalf, 
unless  a  deed  or  writing  would  be  necessary  as  between  private 
parties.  As  to  all  the  above  statements,  see  the  M.C.  Act,  s.  188. 
The  provisions  of  this  section  are  mandatory  (the  word  "  shall  " 
being  employed)  and  if  they  are  not  complied  with  neither  the 
Corporation  nor,  for  want  of  mutuality  (Kidderminster  Corpn.  v. 
Hardvick— 1873— L.E.  9  Ex.  13 ;  Oxford  Corpn.  v.  Crow— 1893 
— 3  Ch.  535)  the  other  party  is  bound  (Yonng  v.  Leamington  Corpn. 
—1883—8  A.  C.  517;  Hunt  v.  Wimbleton  Local  Bd.—l81S— 
4  C.P.D.  48  ;  Official  Assignee  v.  Wellington  Corpn.— 1885— N.Z. 
L.B.  3  C.A.  159;  Sloirey  v  Ladder— 1900—  20  N.Z.L.R.  821). 

Where,  however,  all  the  stipulations  in  a  document  are  to  be 
performed  by  the  private  party  (there  being  none  expressed  on 
the  part  of  the  corporation)  the  private  party  would  seem  to  be 
bound,  notwithstanding  the  want  of  execution  by  the  corporation. 
And  where  the  private  party  has  had  the  benefit  of  a  contract 
not  formally  executed  by  the  corporation,  he  cannot  recover  the 
consideration  money  paid  by  him  (Chriatchurch  Corpn,  v.  Shaw — 
1902—21  N.Z.L.R.  578). 

Where  private  parties  contract,  the  agreement  exists  apart 
from  any  writing.  It  arises  from  the  concurrence  of  their  minds. 
But  at  Common  law  a  corporation  can,  in  general,  express  its 
will  only  under  its  common  seal.  (Grant  on  Corporations — 
1850 — p.  55. )  The  M.  C.  Act  provides,  as  above  shown,  other 
modes  of  execution  in  certain  cases. 
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There  is  then  this  distinction  between  contracts  between 
private  parties  and  corporation  contracts.  In  the  first  case  the 
writing  is  the  evidence  of  a  contract  previously  existing ;  in  the 
latter  case,  the  writing  is  the  contract  itself.  But,  as  presently 
noticed,  there  are  English  cases  in  which  corporations  have  been 
held  liable  in  contract  notwithstanding  the  absence  of  the  seal. 
In  such  cases  the  Courts  must  have  either  assumed  or  dispensed 
with  mutuality.  Mr.  Brice,  indeed,  suggests  that  the  seal  is  not 
"  an  essential  part  of  the  contract  per  se."  ("Law  of  Corporations  " 
(or  "  Ultra  Vires  ")— 1893— 3rd  ed.,  554). 

Exceptions  to  the  Common  law  rule  exist  in  the  case  of 
contracts  of  sraall  amount,  and  also  in  the  case  of  contracts 
entered  into  for  the  very  purposes  for  which  the  corporation 
was  constituted,  where  the  corporation  has  received  the  benefit. 
(Brice  on  Corporations — 1893 — 3rded.,  543,  549  ;  Doe  v.  Taniere 
—1848—12  Q.B.  998  ;  Lawford  v.  Billericay  Rural  C.— 1903— 
1  K.B.  772). 

But  these  exceptions  cannot  be  grafted  upon  mandatory 
statutory  provisions. 

The  Common  law,  it  may  be  added,  makes  further  exceptions 
in  cases  of  contracts  by  trading  companies.  (Brice,  547-549). 

A  municipal  corporation  is  a  "  trust  corporation,"  and 
Parliament  has  seen  fit  to  safeguard  the  interests  of  the  in- 
habitants of  a  borough  by  imposing  the  above  restrictions  upon 
the  power  of  the  Council  to  contract.  It  of  course  follows  that 
letters  signed  by  the  Mayor  or  Town  Clerk  do  not  bind  the 
Council. 

Modes  of  Execution  by  other  Local  Authorities 

Similar  rules  apply  to  contracts  by  County  Council*  (C.  Act, 
1886,  s.  230)  ;  River  Boards  (R.B.  Act,  1884,  s.  69) ;  and  Hospital 
and  Charitable  Aid  Boards  (H.  &  C.I.  Act,  1885,  s.  76). 

The  Harbours  Act,  1878,  s.  66,  provides  that  contracts  "shall" 
be  in  writing,  and  that  the  powers  to  contract  "  may  lawfully  be 
exercised"  in  the  manner  set  out.  The  Act  provides  that  the 
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Board  "  may  "  contract  under  seal,  and  in  other  ways.  These 
provisions  are  also  mandatory  (Reynolds  v.  Nehon  Harbour  Board 
-1904— N.Z.  6  Gaz.  L.R.  844). 

The  contracting  powers  of  Drainage  Boanh  are,  as  regards 
contracts  in  writing,  similar  to  those  of  Harbour  Boards  (L.D. 
Act,  1898,  s.  48). 

The  Road  Boards  Act,  1882.  s.  133,  speaks  of  contracts  "  if 
required  to  be  in  writing."  S.  134  enacts  that  "  the  power  hereby 
granted  to  the  Board  to  enter  into  contracts  may  lawfully  be 
exercised  as  follows  " — proceeding  as  in  s.  66  of  the  Harbours  Act, 
1878. 

Observations  on  Modes  of  Execution 

The  Legislature  might  well  assimilate  the  enactments  con- 
cerning the  formalities  subject  to  which  the  various  local  bodies 
can  contract,  and  determine  whether  rigid  observance  (with  the 
occasional  accompaniment  of  cases  of  great  hardship)  shall  be 
compulsory,  or  exception  shall  be  made  in  cases  in  which  the  local 
body  has  received  the  benefit  of  the  contract. 

Our  mandatory  provisions  may  be  compared  with  those 
contained  in  the  Public  Health  Act,  1875  (Eng.),  s.  174.  The 
M.C.  Act,  1882  (Eng.),  on  the  other  hand,  leaves  the  enforcement 
of  contracts  made  with  English  Borough  Councils  to  be  governed 
by  the  more  plastic  rules  of  the  Common  law  and  Equity. 

The  experience  in  these  matters  of  the  writer  leads  him  to 
believe  that  the  ordinary  rules  of  Law  and  Equity  sufficiently 
protect  corporations,  while  they  obviate  the  occurrence  of  cases 
of  gross  injustice  in  which  corporation,  having  received  the 
benefit  of  a  contract,  is  able  to  escape  from  its  burdens. 

It  would  seem  that  a  contract  for  the  sale  or  purchase  of  land, 
of  which  possession  has  been  given,  could  be  specifically  enforced 
in  Equity,  notwithstanding  the  want  of  a  contract  executed  under 
s.  188  of  the  M.C.  Act.  The  language  of  this  section  is  not  so 
strong  as  the  negative  language  of  s.  4  of  the  Statute  of  Frauds, 
which,  nevertheless,  has  to  yield  to  the  Equitable  doctrine.  The 
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point  does  not,  however,  seem  to  have  been  decided.  See  hereon 
Ungley  v.  Unnlei/—I817 — 5  C.D.  887  ;  Wilson  v.  West  Hartlepool 
Ely.  Co.— 1865— 2  De  G.  J.  &  S.,  475,  496  ;  Crook  v.  Seaforth 
Corpn. — 1871 — 6  Ch.  App.  551  ;  Maxwell  v.  Dulwich  College — 
1783—7  Sim.  222* ;  Marshall  v.  Queerwborough  Corpn.— 1823— 
1  Sim.  &  St.  520;  Stevens  Hosp.  v.  Dyas— 1864— 15  Ir.  Ch.  405  ; 
Fry  on  Specific  Performance — 1903 — 4th  ed.  284  ;  Lindley  on 
Companies — 1902 — 6th  ed.  272  ;  Brice  on  Corporations — 1893— 
3rd  ed.  556. 

Contracts  for  Works 

Tenders  need  not  necessarily  be  invited  by  Borough  Councils 
before  contracts  are  entered  into  by  them  under  the  M.  C.  Act, 
but  where  tenders  are  so  invited  for  work  involving  the  employ- 
ment of  workmen,  the  tenderers  must  make  the  declarations  as 
to  working  hours,  wages,  and  overtime  required  by  s.  187  (3)  and 
by  clauses  1  and  2  of  the  6th  Schedule. 

Tenders  should,  where  the  amount  of  the  contract  exceeds 
£20,  be  called  for  by  County  Councils  (C.  Act,  1886,  s.  231) ;  Road 
Boards  (E.  B.  Act,  1882,  s.  134  (4)  ;  Harbour  Boards  (H.  Act, 
1878,  s.  67) ;  Hospital  and  Charitable  Aid  Boards  (H.  &  C.  I.  Act, 
1885,  s.  77) ;  River  Boards  (R.  B.  Act,  1884,  s.  20)  ;  and  Water 
Supply  Boards  (W.  S.  Act,  1891,  s.  60). 

Provisions  requiring  tenders  to  be  called  for,  are  not  mandatory 
in  the  sense  that  the  omission  to  call  for  them  invalidates  the 
contract.  (Young  v.  Leamington  Coipn. — 1883 — 8  A.C.  517  ; 
Reynolds  v.  Nelson  Harb.  £d.— 1904— 6  Gaz.  L.R.  344). 

Where  a  contract  has  been  let  by  a  local  authority  by  public 
tender,  and  its  value  exceeds  £20,  the  contractor  is  deemed  to 
have  agreed  with  his  workers  to  observe  such  working  hours  and 
pay  such  rates  of  wages  (not  less  favourable  to  the  workers  than 
those  fixed  by  the  Court  of  Arbitration)  as  are  generally  considered 
usual  and  fair  in  the  locality.  (Public  Contracts  Act,  1900,  s.  3). 
This  enactment  is,  however,  without  prejudice  to  the  rights  of 
any  worker  under  any  express  agreement  (proviso  to  s.  3).  A 
working-day  under  such  a  contract  is  not  to  exceed  eight  hours 
(s.  4.) 
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The  foregoing  provisions  are  deemed  incorporated  in  the 
contract  (s.  5),  and  workers  may  not  contract  themselves  out  of 
them  (s.  6).  A  contractor  breaking  these  provisions  is  liable  to  a 
penalty  of  £10  for  each  offence,  in  addition  to  any  other  penalty 
or  liability  under  the  contract  or  the  Act. 

Contracts  made  by  local  authorities  for  the  execution  of  work 
must  specify  the  work  to  be  done,  and  the  materials,  price, 
and  time  for  completion,  and  the  penalties  for  non -performance 
of  the  contract.  (M.  C.  Act,  s.  187  (2)  ;  Counties  Act,  1886, 
s.  229  ;  Road  Boards  Act,  1882,  s.  133  ;  River  Boards  Act,  1884, 
s.  68  ;  Land  Drainage  Act,  1893,  s.  43  ;  Harbours  Act,  1878, 
s.  66).-' 

Where  a  borough  contract  involves  the  employment  of  work- 
men, there  are  implied  in  the  contract  (whether  entered  into 
pursuant  to  tenders  or  not)  the  provisions  set  forth  in  s.  187  (3) 
and  the  6th  Schedule  concerning  working  hours,  wages,  and 
overtime,  and  against  assigning  or  sub-letting  the  contract.  See 
6th  Schedule,  clauses  3-5.  Where  a  sub-contract  is  made  with 
the  consent  of  the  Borough  Council,  the  sub-contractor  becomes 
directly  liable  to  the  corporation  and  must  indemnify  the 
original  contractor  (clauses  6-8).  The  original  contractor  has 
to  give  a  bond  for  the  due  fulfilment  of  the  contract  and  of 
the  said  statutory  provisions,  the  amount  of  the  bond  being,  in 
case  of  default,  recoverable  as  liquidated  damages  (clause  9). 

OPINIONS 

Formalities. — (Q.)  Can  it  be  held  that  a  Borough  Council  has 
entered  into  a  contract  exceeding  £20  unless  it  is  in  writing, 
signed  by  two  members  of  the  Council  by  direction  of  the  Council, 
or  under  seal,  as  per  s.  188  of  the  M.  C.  Act  ? 

(A.)  No,  except  perhaps  in  the  contract  for  the  sale  or  purchase 
of  land  of  which  possession  has  been  given.  See  ante,  p.  66. 

*  An  enactment  that  a  contract  by  a  local  authority  "  shall  specify  some 
pecuniary  penalty  to  be  paid  in  case  the  terms  of  the  contract  are  not  duly 
performed"  is  mandatory  (British,  drc.,  Co.  v.  Prescot  Council — 1895 — 2  Q.B. 
463,  538).  Compare,  however,  the  language  of  the  sections  above  cited. 
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Tenders. — The  question  was  as  to  the  right  to  the  custody  of 
tenders. 

The  person  to  whom  a  letter,  or  other  document  of  a  like 
nature,  is  sent  has  the  right  to  retain  possession  of  it  as  against 
the  sender,  and  further,  is  entitled  to  recover  possession  of  it  from 
the  sender,  if  by  any  means  it  gets  back  into  the  latter's  hands. 

Contract  for  future  supplies,  etc. — A  Borough  Council  may 
lawfully  enter  into  a  contract  (as,  for  example,  for  advertising) 
extending  over  two  or  more  years.  But  such  a  contract,  together 
with  all  other  liabilities  of  the  Council,  and  its  overdraft,  must 
not  on  the  31st  March  in  any  year  exceed  the  limit  fixed  by 
s.  154  (2)  of  the  M.C.  Act. 

Annual  Supplies. — A  contract  for  annual  supplies  should  be  in 
the  form  of  a  deed,  and  be  executed  by  both  the  contractor  and 
the  corporation.  Under  contracts  of  this  kind  the  contractor 
undertakes  to  supply,  during  the  year,  at  certain  prices,  such 
goods  as  the  corporation  may  order.  The  corporation  does  not 
bind  itself  to  order  any  goods.  The  arrangenent,  therefore,  unless 
evidenced  by  a  deed,  amounts  to  nothing  more  than  an  offer 
made  by  the  contractor,  without  consideration,  and  therefore 
revocable  by  him  at  any  time  (save  as  to  orders  previously  given 
to  him).  But  if  he  should  covenant  by  deed  not  to  revoke  the 
offer  during  the  year,  he  would  be  bound,  as  the  deed  would 
require  no  consideration  to  support  it.  (G.N.  Ely.  Co.  v.  Witham 
—1873— L.R.  9  C.P.  16;  E.  v.  Deemers— 1900— A.C.  103; 
Pollock  on  Contracts— 1902— 7th  ed.  179). 

Assignment  of  Contract  Money. — The  practice  of  contractors 
giving  orders  upon  the  local  authority  in  favour  of  their  (the 
contractors')  creditors  is  complained  of. 

A  contractor  has,  subject  to  the  Labour  laws,  a  legal  right  to 
assign  moneys  coming  to  him  under  a  contract.  The  local 
authority  can,  however,  insert  in  its  conditions  of  contract  a  clause 
forbidding  assignment  without  its  consent,  and  can  insertxa  further 
clause  empowering  it,  in  case  of  breach  of  such  condition,  to  cancel 
the  contract. 
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Notice  of  Action, — S.  402  of  the  M.C.  Act,  requiring  a  month's 
notice  to  he  given  to  the  corporation  before  an  action  is 
commenced  against  it  in  respect  of  any  alleged  irregularity  or 
trespass  or  nuisance  or  negligence  "or  any  act  or  omission 
whatever,"  refers  only  to  acts  done  under  the  M.C.  Act.  The 
section  does  not  apply  to  the  case  of  a  breach  by  the  corporation 
of  a  contract  entered  into  by  it.  See  hereon,  Royal  Aquarium  v. 
Parkinson— 1892— 1  Q.B.  431  ;  Lea  v.  Facey— 1887— 19  Q.B.D. 
352  ;  Parker  v.  London  County  C.— 1904— 90  L.T.  415.* 

IX.— LEASING 

INTRODUCTORY  NOTE 

THE  leasing  powers  of  Borough  Councils  are  now  contained  in 
Part  XXI.  of  the  M.  C.  Act.  The  (adoptive)  Public  Bodies 
Powers  Act,  1887,  and  the  amending  Act  of  1891  are  repealed 
as  regards  boroughs!  (M.  C.  Act,  15th  Schedule,  heading  (d). 

Broadly  stated,  the  powers  given  to  the  Borough  Council  by 
Part  XXI.  are  to  lease  by  auction  or  private  tender — (1)  for  66 
years  absolute,  or  (2)  for  21  years,  with  renewals  in  perpetuity,  at 
rents  to  be  fixed  by  valuation,  or  (3)  for  21  years,  with  a  provision 
for  putting  a  new  lease  up  to  public  competition  at  the  end  of  the 
first  and  every  succeeding  term,  the  bidder  of  the  highest  ground 
rent  to  pay  to  the  outgoing  tenant  the  value  of  any  improvements 
effected  by  him  (ss.  192,  193,  194  (1).J 

A  lease  that  has  been  duly  offered  by  auction  or  public  tender 
and  not  disposed  of,  may  within  the  next  twelve  months  be 
disposed  of  privately  at  not  less  than  the  reserved  rent  (s.  194  (2), 
and  lettings  for  not  exceeding  a  yearly  tenancy  may  also  be  made 
privately  (s.  195). 

*  Notice  of  action  must  also  be  given  before  suing  a  Drainage  Board. 
(Land  Drainage  Act,  1893,  s.  58).  As  to  computing  the  time,  see  Tulloch  v. 
Wellington  H.  Bd.— 1903—  5  Gaz.  L.R.  414. 

t  They  remain  in  ^force,  however,  as  regards  County  Councils,  Eoad, 
Town,  and  Harbour  Boards,  and  Education  and  other  authorities. 

J  The  M.  C.  Act,  s.  194  (6)  enables  the  Council  to  enter  into  a  covenant 
to  purchase  buildings  at  the  end  of  the  term  (Auckland  Corpn.  v.Hougliton — 
1886— N.Z.L.R.  5  B.C.  132). 
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The  pasturage  of  recreation  grounds  may  be  let  for  one  year 
(s.  196). 

Lands  held  for  the  purpose  of  any  public  work,  and  not  likely 
to  be  required  for  that  purpose  during  the  proposed  term,  may  be 
leased  for  21  years,  or  easements  may  be  granted  over  thorn  lor 
the  like  term  (s.  201). 

The  powers  given  by  Part  XXI.  are  in  addition  to  any  other 
powers  of  leasing  the  Borough  Council  may  possess  under  any 
other  Act  or  any  deed  (s.  191). 

Lessees  acting  in  good  faith  are  not  affected  by  non-compliance 
by  the  Council  with  preliminaries  (s.  202). 

OPINION 

Future  Terms. — Leases  cannot  be  granted  to  take  effect  later 
than  six  months  from  their  date  (M.  C.  Act,  s.  194  (3).  The 
Borough  Council  may,  however,  arrange  with  the  holder  of  an 
existing  lease  for  the  surrender  of  his  interest  (s.  197).* 

X.  — PUBLIC     WOKKS 

INTBODUCTOKY  NOTE 

THE  basis  on  which  compensation  for  lands  taken  compulsorily 
for  public  works  is  assessed  is  the  loss  sustained  by  the  owner 
minus  any  advantage  obtained  by  him  from  the  execution  of  the 
public  work,  ten  per  cent,  being  generally  added  to  cover 
incidental  items.  (Russell  v.  Minister  of  Lands — 1898 — 17  N.Z. 
L.R.  241;  S.C.  (No.  2)  ib.  780;  N.Z.  A  Australian  Land  Co.  v. 
Minister  of  Lands— 1895— 13  N.Z.L.R.  714). 

In  determining  compensation  for  injurious  affection  to  land, 
the  basis  is  the  same  whether  other  land  has  or  has  not  been 
taken,  the  English  distinction  in  this  respect  not  being 
recognised  (Fitzgerald  v.  Kelburne  <&  K.  Tram.  Co. — 1901 — 20 
N.Z.L.R.  406). t 

*  As  to  leasing  reserves,  see  post  XVII. 

t  The  question  whether  a  compensation  claim  or  an  action  for  damages 
is  the  appropriate  remedy  where  the  local  authority  has  been  guilty  of 
negligence  is  discussed  under  Part  III.,  heading  I.  "  Negligence." 
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OPINIONS 

Buildings,  dc. — Lands  occupied  by  buildings  cannot  be  taken 
by  local  authorities  under  the  Public  Works  Act,  1894,  without 
the  consent  in  writing  of  either  the  Governor-in- Council  or  the 
owner,  unless  the  work  for  which  such  lands  are  taken  is 
authorised  to  be  constructed  by  a  "  special  Act  " — i  e.,  an  Act 
with  which  the  Public  Works  Act,  1894,  or  any  Part  thereof,  is 
incorporated,  and  that  authorises  the  construction  of  a  "  public 
work."* 

The  same  rule  applies  to  yards,  gardens,  orchards,  vineyards, 
and  ornamental  parks  and  pleasure  grounds.  See  Public  Works 
Act,  1894,  s.  2  (definition  of  "  public  work  "  and  "  special  Act ") ; 
s.  14. 

As  to  what  is  a  "plantation,"  see  Kitchener  v.  Waihemo  C.  C. 
— 1884— N.Z.L.E.  3  S.C.  116. 

As  to  taking  materials  from  quarries,  &c.,  see  s.  14  (1). 

Compensation  for  lands  taken f  is  payable  under  Part  III.  of 
the  Public  Works  Act,  1894. 

Colourable  Exercise  of  Power. — A  local  authority  should  not 
exercise  its  power  to  take  land  merely  to  convenience  private 
owners. 


*  In  drawing  the  Bill  it  is  prudent  to  state  expressly  that  the  Act  shall  be 
deemed  to  be  a  special  Act  for  the  purposes  of  the  Public  Works  Act,  1894. 

t  Some  of  the  statutes  authorising  the  execution  of  public  works 
empower  the  promoters  to  "  take "  land  otherwise  than  by  proclamation 
under  the  Public  Works  Act.  In  Escott  v.  Newport  Corp.— 1904— 90  L.T. 
348,  the  erection  of  an  electric  light  post  in  a  street  under  a  statutory  power 
to  erect  posts  "  on,  in,  over  or  under  any  street,"  was  held  not  to  be  a  taking 
of  the  land  under  the  Lands  Clauses  Act,  1845  (Eng.) 

A  local  authority  may  not  take  compulsorily  waterworks  already  con- 
structed (Bluff  Harb.  Bd.  v.  Campbflltown  Boro.— 1903— 6  Gaz.  L.B.  43). 

As  to  what  constitutes  an  interest  in  land  for  the  purposes  of  com- 
pensation, see  Warr  v.  London  County  C.— 1904—  90  L.T.  368  ;  Minister  for 
Public  Works  v.  Wellington  Corpn.— 1903— 22  N.Z.L.B.  915. 
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As  to  the  misuse  of  a  statutory  power,  see  Stockton  Ry.  Co.  v. 
13rown—18QO— 9  H.L.  Gas.  246 ;  London  £  N.  W.  Ry.  Co.  v. 
Westminster  Corpn.— 1904— 1  Oh.  759  ;  Hendry  v.  Butt  C.  C.— 
— 1881— N.Z.L.R.  3  C.A.  254.  * 


XI.— HIGHWAYS 
(INCLUDING  BRIDGES  AND  PRIVATE  WAYS) 

INTBODUCTORY  NOTE 

Highways  in  Boroughs 

THERE  are,  and  since  the  2nd  November,  1878,  have  been,  three 
kinds  of  ways  recognised  by  the  Municipal  Corporations  Acts, 
and  over  which  Borough  Councils  have,  and  have  had,  control. 
They  are  : — 

1.  Public  streets 

2.  Private  streets 

3.  Private  ways. 

Public  Streets  are  vested  in,  and  maintained  by  the  corporation. 
(M.C.  Act,  1900,  s.  212,  sub-s.  (1)  ;  (4)  (a).  They  must  be  at  least 
66  feet  wide  (s.  212  (3),  save  in  exceptional  areas  denned  under 
s.  236,  and  the  Amendment  Act,  1902,  s.  24. 

Private  Streets,  which  also  must  be  66  feet  wide  (s.  226),  are 
laid  out  on  private  property  by  the  owners  thereof.  These  streets 
are  dedicated  to  the  public,  and  are  therefore  public  (though  not 
corporation)  highways  (s.  210  (l).f  The  soil,  however,  remains 
vested  in  the  private  owners.  The  frontagers  are  liable  to  be 
called  upon  to  construct  or  repair  (s.  231  (2),  (3).  The  Council's 
consent  is  necessary  to  the  laying  out  of  these  streets  (s.  227),  and 

*  In  re  Gough,  <£c.,  Water  Board — 1901 — 1  K.B.  417,  additional  com- 
pensation was  allowed  on  the  ground  that  land  taken  for  a  reservoir  was 
naturally  and  peculiarly  adapted  for  the  purpose. 

t  As  to  what  constitutes  dedication  of  a  "  private  street,"  and  as  to  the 
difference  between  a  "  private  street  "  and  a  "  private  way,"  see  Peers  v. 
Melrose  B.  C.— 1895— 14  N.Z.L.K.  188,  decided  by  Richmond  J. 
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the  Council  in  certain  events  takes  them  over  as  corporation 
streets  (ss.  233  (1) ;  234),  whereupon  the  soil  becomes  vested  in  the 
corporation  (s.  235). 

Private  ways  are  ways  existing  over  private  property  and  that 
are  not  open  to  the  public  (s.  210  (3).  These  ways  also  cannot 
be  laid  out  without  the  consent  of  the  Council  (s.  227).  Their 
width  may  not  exceed  20  feet  (s.  211  (2).  (The  latter  provision  is 
designed  to  prevent  private  streets  under  66  feet  wide  being 
laid  out  under  the  guise  of  private  ways.)  The  frontagers  to  a 
private  way,  not  less  than  20  feet  wide,  and  serving  as  an  approach 
to  more  than  five  buildings,  can  be  called  upon  to  construct  and 
repair  the  way  (s.  232). 

Public  Streets  in  Boroughs 

In  the  view  of  the  writer  every  highway  in  a  borough  that  had 
in  fact  been  dedicated  to  and  accepted  by  the  public  prior  to  the 
1st  January,  1877,  the  date  of  the  coming  into  operation  of  the 
M.C.  Act,  1876,  became  on  that  date  a  corporation  street.  S.  184 
of  that  Act  said  : — "  The  word  '  street '  means  the  whole  of  any 
public  highway  within  the  borough.""  No  definition  of  "  public 
highway  "  was  given.  Its  Common  law  meaning  must  therefore 
be  taken.  Dedication  by  a  private  owner,  coupled  with  public 
user,  constitutes  a  public  highway  at  Common  law.  (Pratt  on 
Highways  -1897— 14th  ed.  14). 

It  is  always  difficult  to  say  whether  the  public  had  at  any 
given  date  an  accepted  highway  by  user  thereof.  The  Courts, 
however,  will  look  to  user  after  the  date  in  question,  and 
if  a  continuous  and  connected  user  covering  a  period  partly  before 
and  partly  after  that  date  is  shown,  the  subsequent  user  will 
influence  the  Court  in  deciding  whether  there  had  been  acceptance 
by  the  public  at  the  date  in  question.  (Turner  v.  Walsh — 1881 — 
6  A.C.  636  ;  Mackay  v.  LyweA--1885— N.Z.L.R.  3  S.C.  425). 

*  This  definition  was  repealed  and  the  following  substituted  by  s.  23  of 
the  M.C.  Act  Amt.  Act,  1878  : — "  The  word  '  street '  means  the  whole  of  any 
public  highway  now  existing  or  hereafter  to  be  laid  out  within  a  borough  by  or 
with  the  sanction  of  the  Council."  A  similar  definition  was  given  in  the 
repealed  M.  C.  Act,  1886,  s.  231. 
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By  s.  209  of  the  M.C.  Act,  1900,  which  came  into  force  on 
the  1st  January,  1901,  the  word  "  street  "  is  defined  as  meaning 
any  land  within  any  borough  that— (1)  immediately  before  the 
constitution  thereof  under  that  Act  was  a  public  highway,  under 
the  control  of  any  local  authority ;  (2)  is  subsequently  laid  out  by 
the  Council  as  a  public  highway ;  or  (3)  for  20  years  next  before 
such  constitution  had  actually  (and  whether  legally  or  not)  been 
maintained  and  controlled  as  a  public  highway  by  a  local  authority 
and  used  by  the  public. 

As  boroughs  that  were  constituted  under  the  repealed  M.C. 
Acts  are  deemed  constituted  under  the  Act  of  1900,  it  follows 
that  the  above  items  1  and  3  apply  to  these  boroughs. 

Item  3  will  be  found  to  solve  many  difficulties. 

Highways  in  Counties 

Public  highways  in  counties  are  called  "  roads,"  the  term 
"  road  "  being  defined  in  s.  100  of  the  Public  Works  Act,  1894. 
A  "road"  does  not  include  a  "  street"  of  a  borough.  (Onsloir 
B.  C.  v.  Wellington  C.  C.— 1902— 22  N.Z.L.E.  926). 

The  soil  of  public  highways  in  counties  is  vested  iri  the 
Crown — not  in  the  corporation  as  in  the  case  of  boroughs  (Public 
Works  Act,  1894,  s.  101). 

Highways  in  counties  are  divided  into  three  classes : — 

(1).  "  Government  roads,"  maintainable  by  the  Govern- 
ment ; 

(2).   "  County    roads,"    maintainable    by    the    County 
Council;  and 

(3).  "  District  roads,"  maintainable  by  the  Eoad  Boards 
(P.  W.  Act,  1894,  ss.  102-106). 

All  roads  in  outlying  districts  are  deemed  "  county  roads " 
where  the  whole  of  the  Counties  Act,  1886,  is  in  force — otherwise 
they  are  deemed  "  Government  roads  "  (P.  W.  Act,  1894,  s.  104). 
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Certain  powers  are  given  to  the  Governor  and  to  the  County 
Council  to  declare  roads  of  one  class  to  belong  to  another  class. 
See  the  P.  W.  Act,  1894,  ss.  102,  103,  107.* 

The  powers  of  the  Government  and  the  County  Councils  (see 
s.  105),  as  well  as  those  of  the  Road  Boards,  in  respect  of  roads 
under  their  control  respectively,  are  set  out  in  s.  110  of  the 
Public  Works  Act,  1894,  as  amended  by  s.  9  of  the  Public  Works 
Acts  Amendment  Act,  1900.1 

Provision  as  to  the  maintenance  of  boundary  roads  is  made 
by  s.  7  of  the  said  Act  of  1900  ;  by  ss.  104,  109  of  the  Public 
Works  Act,  1894  ;  and  by  s.  250  of  the  Counties  Act,  1886. 

In  Town  Districts,  the  provisions  of  the  M.  C.  Act  regarding 
streets  are  in  force.  See  T.  D.  Act,  1881,  ss.  33,  35  ;  Interpre- 
tation Act,  1888,  s.  14 ;  Tinwald  T.  D.  v.  Watkins— 1901— 20 
N.Z.L.R.  306.  But  the  Town  Board  has  no  control  over  any 
part  of  a  Government  or  County  road  lying  within  its  district 
(s.  32;  Counties  Act,  1886,  s.  251)  unless  such  control  is  given 
to  it  by  the  Governor  or  the  County  Council  under  the  Public 
Works  Act,  1894,  s.  107  (2),  (3).  Such  parts  of  roads  are, 
however,  in  any  case  subject  to  the  by-laws  of  the  Town  District 
(T.  D.  Act,  1881,  Amt.  Act,  1883,  s.  13),  as  well  as  those  of  the 
County,  bat  in  case  of  conflict  the  County  by-laws  prevail 
(C.  Act,  1886,  s.  251). 

Subdivision  of  Land 

The  Public  Works  Act,  1903,  s.  2,  requires  landowners  in 
selling  or  otherwise  disposing  of  any  land,  or  leasing  any  land  for 
14  years,  to  dedicate  a  public  street,  66  feet  wide,  to  give  access  to 
the  land,  unless  it  already  has  a  frontage  to  a  public  or  private 

*  In  Hendry  v.  Hutt  C.  C.— 1881-*N.Z.L.R.  3  C.A.  254,  an  order  made 
by  a  County  Council  under  a  section  (since  replaced  by  s.  103  (1)  of  the 
Public  Works  Act,  189i)  declaring  all  present  and  future  district  roads  in  a 
highway  district  to  be  county  roads,  was  set  aside  as  unreasonable. 

t  A  County  Council  cannot  by  resolution  diminish  the  width  of  a  road. 
The  P.  W.  Act,  1894,  s.  122,  must  be  complied  with.  (R.  v.  Jacobs— 1904— 
6  Gaz.  L.R.  342). 
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road  or  street.  The  new  road  or  street  has  to  be  formed  to  the 
satisfaction  of  the  local  authority,  and  is  vested  in  the  corporation, 
if  within  a  borough,  or  in  the  Crown,  if  not  within  a  borough,  and 
is,  in  either  case,  under  the  control  of  the  local  authority.* 

Where  such  a  cutting-up  of  land  for  sale  or  other  disposition, 
or  for  lease  for  14  years,  is  effected  as  involves  the  laying-out  of  at 
least  one  new  street  (Palmer  v.  Dist.  Land  Registrar — 1903 — N.Z. 
5  Gaz.  L.E.  481  ;  Eiddiford  v.  Loirer  Hutt  Borouyh— 1904— 6 
Gaz.  L.R.  424),  the  landowner  must,  under  s.  3  of  the  Public 
Works  Act,  1903,  set  back  the  frontages  of  those  of  the  allotments 
that  are  bounded  by  existing  roads  or  streets  of  a  less  width  than 
66  feet,  to  a  distance  of  33  feet  from  the  middle  line  of  the  road 
or  street,  the  corporation  paying  compensation  for  the  land  thus 
dedicated. 

It  seems  that  the  consent  of  the  Borough  Council,  required  by 
s.  227  of  the  M.C.  Act  to  the  laying-out  of  "  private  streets,"  is  not 
necessary  to  the  laying-out  or  widening  of  streets  under  ss.  2,  3, 
of  the  Public  Works  Act,  1903.  For  one  thing  the  street  or  part 
of  street  dedicated  under  the  latter  Act  vests  immediately  in  the 
corporation  (s.  2  (5)  ;  s.  3  (5),  while  a  "  private  street  "  does  not 
so  vest  until  so  taken  over  under  s.  235  of  the  M.C.  Act.t 


Liability  for  Accidents 

Local  authorities  in  New  Zealand  are  empowered  not 
enjoined,  to  construct  and  repair  the  public  highways  under 
their  control  (M.  C.  Act,  s.  212  (4)  (a)  ;  Counties  Act,  1886, 
s.  248  (1)  ;  Road  Boards  Act,  1882,  s.  139  (1)  ;  Town 
Districts  Act,  1881,  ss.  83,  35 ;  Public  Works  Act,  1894, 
ss.  105,  106,  110).  They  are  not  liable  in  respect  of  acci- 
dents occurring  in  consequence  of  mere  omission  to  keep 

*  Consistently  with  the  fact  that  the  borough  enactments  as  to  streets 
apply  to  Town  Districts,  the  new  street,  if  laid  out  in  a  Town  District,  ought 
to  vest  in  the  corporation  thereof. 

t  See,  however,  the  observations  of  Edwards,  J.  in  Palmer  v.  District 
Lund  Registrar— 1903—  N.Z.  5  Gaz.  L.E.  481. 
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the  highway  in  good  repair.  But  the  local  authority  is  liable 
for  an  accident  occurring  through  failure  in  its  part  to  keep 
in  repair  an  artificial  structure  made  by  it  on  over  or  under  the 
highway,  or  for  creating  a  nuisance  in,  or  obstruction  to,  the 
highway.  As  to  these  propositions,  see  Municipal  Council  of 
Sydney  v.  Bourke — 1895 — A.C.  438,  and  cases  there  cited  ;  Tarry 
v.  Taranaki  County  C. — 1894 — 12  N.Z.L.R.  467.  See  also  and 
consider  Featherston  Rd.  Bd.  v.  Tate— 1898— 17  N.Z.L.R.  349. 
See  also  post,  heading  8,  "  Miscellaneous,"  (County  Road). 

OPINIONS 

1.  DEDICATION 

Accepting  unformed  road. — (Q.) — The  Council  of  a  borough 
constituted  in  1891  under  the  M.C.  Act,  1886,  accepted,  in  1894, 
a  transfer  of  a  road  66  feet  wide.  For  part  of  its  length  the  road 
was  formed — for  the  rest,  not.  In  January,  1903,  the  question 
was  asked  whether  the  acceptance  was  valid,  as  regarded  the  un- 
formed part. 

(A.)  If  the  unformed  part  of  the  road  had,  prior  to  the  con- 
stitution of  the  borough,  been  dedicated  by  the  owner  to  the 
public,  and  been  sufficiently  marked  off  and  been  used  by  the 
public,  then  such  part  of  road  would,  on  the  constitution  in  1891 
of  the  borough,  have  ipso  facto  become  a  public  street.  It  would 
have  been  a  "  public  highway  now  existing  .  .  .  within  a  borough  " 
(M.C.  Act,  1886,  s.  231,  par.  1). 

But  if  such  dedication  and  user  did  occur  prior  to  the 
constitution  of  the  borough,  the  action  of  the  Council  in  taking 
the  transfer  of  the  unformed  part  of  road  was  legal  only  if  it 
really  desired  to  acquire  the  land  for  street  purposes.* 

*  Where  a  street  was  laid  out,  not  by  the  Council,  but  by  the  landowner, 
with  its  sanction,  under  par.  1  of  s.  231,  M.C.  Act,  1886,  a  special  order  was 
unnecessary  (Bunny  v.  Masterton  Borough  Council — 1903 — N.Z.  Oaz.  L.R. 
429  (since  decided).  A  special  order  is,  however,  necessary  where  a  new 
street  is  laid  out  by  the  Council  under  the  M.C  A.  Act,  1900,  s.  209  (2),  and 
s.  212  (4)  (c).  See  s.  239. 
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Should  it  however  appear  not  only  that  there  was  no  dedication 
or  public  user  prior  to  the  constitution  of  the  borough,  but  also 
that  Council  was  acting  in  bad  faith,  and  merely  to  benefit  a 
private  owner,  the  transaction  would,  in  my  opinion,  be  invalid. 
It  would  have  amounted  to  the  taking  over  of  an  unformed  private 
street,  contrary  to  the  provisions  of  s.  265  of  the  M.C.  Act,  1886. 

Paragraph  1  of  s.  281  of  the  M.C.  Act,  1886,  was  repeated  from 
par.  2  of  s.  23,  M.C.  Act  Amt.  Act,  1878.  In  the  case  of  future 
boroughs,  however,  the  words  "now  existing  "  must,  it  is  submitted, 
be  taken  in  either  Act  to  have  meant  "  existing  at  the  constitution 
of  the  borough."  Otherwise  the  definition  would  not  have 
included  a  public  highway,  dedicated  after  the  passing  of  either 
Act  that,  though  it  had  been  maintained  by  a  County  Council  or 
Road  Board,  should,  by  reason  of  changes  in  districts,  have  sub- 
sequently become  included  in  a  borough. 

In  the  case  of  boroughs  constituted  between  the  commence- 
ment of  the  M.C.  Act,  1886,  and  the  commencement  of  the  M.C. 
Act,  1900,  a  strip  of  land,  to  have  become,  on  the  commencement 
of  the  latter  Act,  a  "  street  "  within  s.  209  thereof,  must  have 
previously  acquired  the  character  of  a  "  street "  under  par.  1  of 
s.  281  of  the  M.C.  Act,  1886.  It  could  not  otherwise  be  "  a  public 
highway  under  the  control,  as  such,  of  any  Borough  Council." 
(s.  209  (1). 

The  enactment  constituting  existing  boroughs  as  boroughs 
under  the  1900  Act  is  contained  in  s.  5  (1)  thereof. 

Private  Way. — Where  at  the  first  constitution  of  a  borough  a 
road  exists  over  which  there  is  only  a  private  right-of-way,  the 
Council  has  no  liability  or  power  to  construct  or  maintain  the 

same. 

Undedicated  Streets. — Case. — Prior  to  the  constitution  of  the 
borough,  certain  roads  were  made  by  private  owners.  The  owners 
did  not  formally  dedicate  such  roads  to  the  public.  It  is 
assumed  that  there  was  no  conduct  on  the  part  of  the  landowners 
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amounting  to  dedication  (see  Roscoe's  Nisi  Prius — 1900 — 17th 
ed.  817;  R.  v.  Lloyd— 1808— 1  Camp,  at  p.  262).*  The  roads 
have  not  been  consented  to  by  the  Borough  Council  as  "  Private 
Streets."  The  Council  has  spent  from  time  to  time  small  sums  in 
repairing  these  roads,  the  expenditure  extending  over  fifteen  years. 

(Q.  1.)  Has  the  Council  by  its  action  taken  over  these  roads  ? 

(Q.  2.)  Can  the  Council  compel  the  present  or  original  owners 
of  the  soil  of  the  roads  to  put  them  into  repair  ? 

(A.  1.)  No.     The  expenditure  was  illegal. 

(A.  2.)  No.     But  any  nuisance  on  them  could  be  dealt  with 
under  s.  342  of  the  M.  C.  Act  1900. 


2.  FOOTPATHS  AND  CHANNELS 

Charge  upon  Frontagers. —  Basis  of  Charge. — (Q.)  Should  the 
Borough  Council  apportion  the  charge  of  constructing  a  footway 
among  the  frontagers  according  to  (a)  the  length  of  frontage,  or 
(l>)  the  ratable  values  of  the  properties  ? 

(A.)  The  Council  could  adopt  either  basis.  S.  225  of  the 
M.  C.  Act  does  not  prescribe  any  mode  of  apportionment.  So 
long  as  the  apportionment  is  not  arbitrary,  the  Council  has  a 
discretion  in  the  matter. 

Whether  frontagers  should  be  invited  to  show  cause. — The 
Borough  Council  would  have  to  sue  for  the  apportioned  amount 
under  s.  401  of  the  M.C.  Act,  and  in  this  way  the  property  owner 
would  have  his  Common  law  right  of  being  heard  before  his 
property  or  his  purse  is  attacked.  He  could,  in  the  action,  raise 
any  defence  as  to  the  regularity  of  the  Council's  acts  in  the 
matter  of  imposing  the  half-charge.  (Of.  s.  269  (1)  (b)  and  the 
10th  schedule ;  also  s.  17  et  seq.  of  the  Public  Works  Act  1894). 
Where  it  is  intended  that  objections  shall  be  received  and  considered 

*Asto  what  amounts  to  dedication,  see  further  Onslow  B.C.  v.  Rhodes — 
1904—6  Gaz.  L.E.  336. 
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by  a  lodal  authority  before  it  exercises  a  power,  the  practice  of 
the  Legislature  is  to  expressly  provide  that  this  course  shall  be 
followed.  The  property  owners  need  not,  therefore,  be  notified 
of  the  intention  of  the  Council  to  make  the  charge. 

Mode  of  exercising  power  to  charge  frontagers. — (Q.)  In  what 
manner  should  the  power  be  exercised  ? 

(A.)  As  s.  225  is  silent  as  to  the  manner  of  exercise,  and  as 
the  M.  C.  Act  usually  prescribes  exercise  by  by-laws,  where  it  so 
intends,  I  think  a  resolution  is  sufficient.  See  s.  383.  A  resolu- 
tion is  the  appropriate  mode  of  expressing  the  will  of  the  Council. 
The  resolution  should  specify  the  street  or  streets  in  which  the 
work  is  proposed  to  be  done,  and  define  the  proportion  of  the 
cost  (not  exceeding  one-half)  intended  to  be  imposed  upon  the 
owners.  The  procedure  as  to  resolutions,  notices,  orders,  etc.,  is 
set  out  in  Part  42  of  the  M.C.  Act.  The  purport  of  the  resolution 
should  be  communicated  to  the  property  owners  concerned. 

Paxt  Work. — The  Council  cannot  make  charges  in  respect  of 
past  work.  If  it  could  go  back  for  one  year,  why  not  for  twenty  ? 

Charge  upon  Frontagers. — Standard  of  Construction. — The  effect 
of  the  recent  decision  in  Wellington  Corpn.  v.  Trichett — 1904 
— 6  N.Z.  Gaz.  L.R.  p.  365,  is  that  if  the  footpath  was  con- 
structed in  a  way  treated  by  the  local  authority  at  the  time  as 
being  sufficient,  in  other  words,  according  to  the  standard  of 
construction  then  adopted  by  it,  the  power  to  charge  the  owners 
for  more  elaborate  construction  cannot  now  be  exercised.  No 
hard  and  fast  rule  is  laid  down  as  to  what  constitutes  con- 
struction. The  principle  must  therefore  be  applied  to  the  facts 
in  each  locality. 

In  the  said  Wellington  case,  kerbing,  channelling  and  gravel- 
ling were,  upon  the  evidence  adduced,  deemed  to  have  satisfied 
the  standard  adopted  in  1878. 

The  case  Portsmouth  Corpn.  v.  Smith — 1885 — 10  A.C.  364 
was  followed. 
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Drain  under  Footpath. — A  private  owner  leads  offensive 
matter  by  a  drain  into  the  water  table.  Assuming  that  he  has 
no  permission  from  the  Borough  Council  to  do  so,  the  Council 
could,  as  the  freeholder  (M.  C.  Act,  1900,  s.  212,  sub-s.  1)  of  the 
soil  of  the  street,  place  an  obstruction  within  the  limits  of  the 
street,  and  prevent  offensive  matter  from  coming  into  the  water- 
table,  notwithstanding  that  in  so  doing  it  might  also  prevent 
roof  water  from  reaching  the  water-table. 

Due  notice  of  intention  to  take  this  step  should  be  given  to 
the  party  concerned,  and  the  obstruction  should  be  promptly 
removed  on  receipt  of  satisfactory  evidence  that  the  offensive  flow 
has  been  discontinued. 

Narrow  Track  for  public  use  by  Pedestrians. — (Q.)  The  Borough 
Council  is  about  to  have  a  strip  of  land  8  feet  wide  and  5  chains 
long  conveyed  to  it  as  a  footway,  to  lead  from  one  public 
street  to  another.  At  each  entrance  will  be  placed  a  stile-gate  to 
prevent  the  way  from  being  used  by  vehicles.  Can  the  Council 
accept  the  said  strip  of  land  ? 

(A.)  No.  The  way  would  be  open  to  the  public  and  would 
not  therefore  come  within  the  meaning  of  "private  way"  given 
in  sub-s.  (3)  of  s.  210,  M.  C.  Act.  A  footway  is  part  of  a 
"street"  (M.  C.  Act,  s.  210  (2);  212  (3).  The  Council  would, 
therefore,  be  accepting  a  street  of  a  less  width  than  66  feet, 
contrary  to  s.  212  (3)  of  the  M.  C.  Act. 

8.  BEHOVING  SHRUBS 

Liability  of  Frontagers. — Noxious  Weeds  Act. — The  power  to 
compel  occupiers  and  owners  to  remove  gorse  growing  on  streets 
and  roads  is  exercisable  notwithstanding  that  gorse  may  not  have 
been  declared  a  noxious  weed  in  the  district  under  the  Noxious 
Weeds  Act,  1900.  See  M.  C.  Act,  s.  254  (1)  (b) ;  Public  Works 
Act,  1894,  s.  135  (1)  (b). 

"Gorse"  is  included  in  the  term  "plant"  as  used  in  the 
M.  C.  Act,  s.  254  (10),  and  in  the  Public  Works  Act,  s.  335  (2). 
Moreover,  the  scope  of  the  enactments  differs.  Ss.  254  and  185 
are  directed  against  the  obstruction  of  traffic  and  drainage ;  the 
Noxious  Weeds  Act  against  the  spreading  generally  of  growths. 
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Frontagers  are  liable  notwithstanding  that  the  growths  on 
the  public  highway  have  not  spread  from  their  lands.  See 
Bremner  v.  Dunn— 1902— 22  N.Z.L.E.  22,  and  compare  the 
Noxious  Weeds  Act,  1900,  s.  3. 

Furze  on  Road  Cutting. — (Q.)  Can  a  local  authority  compel  a 
frontager  to  cut  down  furze  on  a  steep  face  of  a  cutting  made  in 
forming  a  road  or  street  ? 

(A.)  As  apparently  no  obstruction  to  traffic  or  drainage 
occurs,  the  local  authority  has  not  this  power. 

Shade  from  Trees. — (Q.)  Can  a  local  authority  compel  owners 
to  cut  down  trees  that,  though  not  overhanging  the  highway,  yet 
(not  being  deciduous)  cause  so  much  shade  that  the  road  is 
detrimentally  affected  and  traffic  impeded  ? 

(A.)  No.  The  property  owner  is  on  his  own  land  and  within 
his  legal  rights.  He  is  not  a  trespasser.  A  high  building  might 
be  objected  to  for  the  same  reason.* 

4.  EXCEPTIONAL  TRAFFIC 

'fraction  Engines. — The  Borough  Council  may,  by  by-law, 
forbid  the  use  of  bars,  ridges,  &c.,  on  the  tires  (M.  C.  Act,  s. 
403  (9).  The  licensing  of  a  traction  engine  would  be  subject  to 
the  by-laws  of  adjoining  boroughs  regarding  exceptional  traffic 
(M.  C.  Act,  s.  406  (2) ;  Amt.  Act,  1902,  s.  32).  The  Council 
may,  by  by-law,  regulate  the  times  when,  and  the  route  by  which, 
traction  engines  may  be  allowed  to  pass  the  streets  within  the 
borough  (M.  C.  Amt.  Act,  1903,  s.  16  (c).t 

*  It  is  a  public  nuisance  at  Common  law  to  allow  branches  to  overhang 
a  boundary  to  the  extent  of  inconveniencing  passers  by,  auy  of  whom  may 
cut  away  the  branches  so  far  as  necessary  (Lonsdalc  v.  Nelson — 1923 — 2  B.  & 
C.,  at  p.  311). 

t  See  Hunt  v.  Doyle — 1904 — 6  Gaz.  L.E  554  (since  decided)  in  which  it 
was  held  that  a  Borough  Council  could  prohibit  the  use,  by  traction  engines, 
of  streets  not  within  the  prescribed  route. 

This  case  also  decided  that  the  dispensing  and  regulating  power  given 
by  the  M.  C.  Act,  1900,  s.  40.5  (2)  refers  to  matters  of  substance  and  not 
merely  to  details,  and  extends,  moreover,  to  by-laws  made  under  s.  16  of 
the  amending  Act  of  1903. 

Also,  that  "  exceptional  traffic  "  in  the  M.  C.  Act,  1900,  s.  401  (9),  means 
that  class  of  traffic  which  is  not  in  common  use  upon  the  public  streets  of  a 
borough. 
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Damage  by  extraordinary  traffic. — The  local  authority  can  sue 
directly  for  damage  caused  by  excessive  weight  or  extraordinary 
traffic,  without  making  a  by-law.  See  M.  C.  Act,  s.  250  ;  Public 
Works  Act,  1894,  s.  138. 


5.  BOUNDARY  ROADS 

Watering  boundary  road. — (Q.)  Can  a  reasonable  share  of  the 
cost  of  watering  be  recovered  as  part  of  the  cost  of  maintenance  ? 

(A.)  Any  work  reasonably  necessary  for  maintaining  the  road 
fit  for  traffic  comes  under  "  maintenance."  I  see  no  reason  why 
the  cost  of  watering  should  be  excluded. 

Apportionment  of  cost  of  maintenance. — The  "reasonable  share  " 
of  the  cost  of  maintenance  must,  in  default  of  agreement,  be 
fixed  by  the  Court.  The  Court  would  take  into  consideration  all 
the  circumstances,  including  the  degree  of  benefit  derived  by 
each  district. 

Gome  on  boundary  road. —  Case. — A  highway  forms  a  boundary 
between  a  borough  and  a  Road  District,  lying  wholly  in  the 
Road  District.  A  gorse  fence,  planted  on  the  line  forming  the 
boundary  between  the  highway  and  the  private  lands  in  the  Road 
District,  encroaches  upon  the  road.  The  fence  was  originally 
planted  in  1850.  No  question  as  to  the  alignment  of  the 
highway  arises.* 

(Q.  1).  Can  Ihe  Borough  Council  claim  the  part  of  road 
encroached  upon  ? 

(Q.  2).  Can  it  compel  the  removal  of  the  gorse  ? 

(A.  1).  The  length  of  time  during  which  the  encroachment 
has  existed  gives  the  private  owner  no  title  to  the  part  of  road  in 
question,  for — "Once  a  highway,  always  a  highway"  (Dawes  v. 
Hau-kins— 1868— 8  C.B.N.S.  at  p.  858). 

*  As  to  roads  dividing  counties,  see  Counties  Act,  1886,  s.  250  ;  Public 
Works  Act,  1894,  B.  109 ;  Amendment  Act,  1900,  s.  7. 
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(A.  2).  The  statutory  provisions  requiring  the  removal  of  gorse 
from  roads  apply  only  where  obstruction  to  traffic  or  drainage  is 
caused.  See  ante  p.  82. 

In  the  present  case,  however,  neither  the  Borough  Council  nor 
the  Eoad  Board  can  enforce  these  provisions — the  Borough 
Council  (which  has  the  control  of  the  road)  because  s.  254  of  the 
M.  C.  Act  is  limited  to  the  case  of  "  any  street  u-ithin  the 
borough  "  ;  and  the  Eoad  Board  because  it  has  not  the  control  of 
the  road. 

I  consider  that  sub.  s.  4  of  s.  213  of  the  M.  C.  Act,  giving  the 
borough,  in  relation  to  boundary  roads  (the  control  of  which  is 
vested  in  it  by  that  section)  all  the  powers  that  it  has  over  its 
ordinary  streets,  does  not  meet  the  present  case.  This  sub-section 
speaks  of  roads  vested  in  the  borough  "  under  this  section  "  (i.e., 
s.  213).  Now  two  days  after  the  passing  of  the  M.  C.  Act,  1900, 
the  Public  Works  Act  of  1900  was  passed,  s.  7  of  which  made  new 
provisions  on  the  subject  of  all  boundary  roads,  except  those 
dividing  boroughs.  Under  these  new  provisions  all  the  local 
authorities  benefited  are  to  contribute,  and  not  only  those  whose 
districts  immediately  adjoin  the  road,  as  is  the  case  under  s.  213 
of  the  M.  C.  Act,  and  as  was  the  case  under  the  repealed  s.  108  of 
the  Public  Works  Act,  1894. 

S.  7  vests  in  the  Borough  Council  the  control  of  a  boundary 
road  lying  between  the  borough  and  any  other  kind  of  local 
authority,  while  sub-s.  3  of  s.  213  of  the  M.  C.  Act  also  professes 
to  vest  a  like  control  in  the  borough.  There  are  accordingly  two 
enactments,  each  professing  to  vest  the  same  control  in  the 
Borough  Council.  S.  213  is  expressed  to  be  in  lieu  of  s.  108  of  the 
Public  Works  Act,  1894,  which  did  not  apply  to  a  road  dividing  two 
boroughs  (this  case  having  been  met  by  s.  289  of  the  M.  C.  Act, 
1886).  Moreover,  s.  7  of  the  Public  Works  Act  of  1900  provides 
exhaustively  for  the  cases  dealt  with  by  it.  Again,  sub-s.  (4)  of 
s.  213  differs  from  s.  7,  in  that  it  vests  the  fee  simple  as  well  as 
the  control  of  the  highway  in  the  Borough  Council.  (.'/.  s.  212 
(1)  M.  C.  Act,  1900. 
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The  Legislature  probably  did  not  know  that  it  was  passing 
overlapping  provisions.  It  mnst,  nevertheless,  be  deemed  to  have 
intended  that  s.  21 3  of  the  M.  C.  Act  should  be  left  to  regulate  the 
control  of  roads  dividing  boroughs  (and  those  alone),  and  that  s.  7 
of  the  Public  Works  Act  of  1900  should  deal  with  all  other  cases  of 
boundary  roads.  In  this  view  the  control  of  the  road  in  question 
would  not  be  vested  in  the  Borough  Council  under  «.  213  of  the 
M.  C.  Act,  and  consequently  sub-s.  4  thereof  would  not  apply.* 

The  fact  that  an  obstruction  existed  prior  to  the  passing  of 
the  Public  Works  Act,  1894,  would  not  prevent  the  exercise  of 
the  powers  of  s.  135  of  that  Act  were  they  otherwise  exercisable. 
See  the  Public  Works  Act  of  1900,  s.  14,  counteracting  part  of 
the  decision  in  Barns  v.  Nixon — 1898 — 17  N.Z.L.R.  95. 


6.  BRIDGES  AND  FERRIES  t 

Bridges. — Assessing  Local  Bodies. — Loan  previously  raised. — 
Local  authorities  of  "  adjacent  "J  districts  cannot  be  charged 
under  s.  114  of  the  Public  Works  Act,  1894,  with  any  portion  of 

*  As  to  the  effect  of  a  later  affirmative  Act  upon  an  earlier  affirmative 
Act,  see  Garnett  v.  Bradley— 1878— 3  A.C.  at  pp.  965,  966  ;  Dr.  Foster's  Case 
— 1615 — 11  Co.  Rep.  at  pp.  62b,  63a  ;  Townsend's  case— 1554— Plowd.  at 
p.  113;  Stradling  v.  Morgan— 1560— Plowd.  at  pp.  205,  206;  Hay  den  v. 
Carroll — 1796—3  Bidg.  Parl.  CHS.  at  p.  599  ;  R.  v.  Worcester  J.  J.— 1816— 5 
M.  &  S.  at  pp.  459,  460 ;  O'Flaherty  v.  McDowell  -1857—6  H.L.C.  at  p.  162. 
The  intention  of  the  Legislature  should  always  be  looked  to  :  see  Williams  v. 
Pritchard— 1790— 4  T.B.  at  p.  3  ;  Sion  College  v.  London  Corpn.— 1900— 2 
Q.B,  at  pp.  585,  586  (aff.  on  app.  1901—1  K  B.  617).  In  the  last  two  cases 
words  which,  taken  strictly,  would  have  worked  a  repeal  were  held  not  to 
do  so. 

See  also  Cox  v.  Hakes— 1890— 15  A.C.  at  p.  517,  518;  Corby  v.  McArthur 
—1903—6  Gaz.  L.B.  at  pp.  24,  25,  per  Edwards,  J, ;  Interpretation  Act,  1888 
(N.Z.),  s.  5  (7). 

t  See  also  under  Part  III.,  heading  I. :  "  Negligence." 

J  The  word  "  adjacent "  in  s.  219  of  the  M.  C.  Act  and  in  s.  113  of  the 
Public  Works  Act,  1894,  may  include  a  district  separated  by  other  districts 
from  the  district  constructing  the  bridge.  It  is  a  term  of  degree,  and  the 
question  of  the  benefit  derived  may  be  looked  to.  See  Lower  Hutt  B.  C.  v. 
Wellington  C.  C. — 1904—6  Gaz.  L.B.  121,  affirmed  by  the  Privy  Council 
on  the  26th  July,  1904. 
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the  annual  payments  in  connection  with  a  loan  previously  raised 
by  another  local  body  for  the  construction  of  a  bridge.  This 
would  be  to  throw  on  to  the  adjacent  districts  parts  of  the  cost  of 
the  original  construction  of  the  bridge — a  subject  otherwise  dealt 
with  in  s.  113.  S.  114  (4)  speaks  of  "the  cost,  whether  thereto- 
fore incurred  or  thereafter  to  be  incurred,  of  maintaining, 
repairing,  improving,  or  reconstructing  any  such  bridge." 
"  Maintaining  "  is  here  used  in  a  physical,  and  not  a  financial, 
sense.* 

Levy  on  both  County  and  Road  District. — I  see  no  reason 
against  a  borough  levying,  under  s.  219  of  the  M.  C.  Act,  a 
contribution  on  a  Road  District  and  the  County,  if  both  are 
"  adjacent." 

Closing  Bridge  from,  traffic. — (Q.  1).  Can  a  Borough  Council 
stop  all  traffic  over  a  bridge  on  a  main  road  in  a  borough  during 
repairs  ?  There  is  a  ford  about  a  mile  away. 

(A.  1).  Yes.  By  s.  212,  sub-s.  (4)  (i)  of  the  M.  C.  Act,  the 
Borough  Council  has  power  to  temporarily  stop  the  traffic  on  any 
street  or  part  of  a  street  whilst  it  is  being  repaired.  By  s.  211  (1) 
"  street  "  includes  every  bridge  in  the  line  of  a  street. 

(Q.  2).  Is  it  sufficient  to  advertise  that  such  bridge  will  be 
closed  until  further  notice,  and  to  place  a  notice  at  each  end  of 
the  bridge  ? 

(A.  2).  Yes.     No  formalities  are  prescribed. 

(Q.  3).  If,  during  repairs,  traffic  should  be  conducted,  would  the 
Borough  Council  be  liable  for  accidents  ? 

(A.  8).  If  the  Council  permits  such  traffic,  it  must  take  all 
necessary  precautions.  See  s.  222,  M.  C.  Act.  Otherwise  it  might 
be  liable  for  an  accident. 

*  The  erection  of  protective  works  is  not  included  in  "  Maintenance," 
(Ashley  Ed.  Dist.  v.  Kowai  Ed.  Dist.— 1901— 20  N.Z.L.B.  482). 

Contributing  local  authorities  cannot  be  required  to  pay  in  respect  of 
the  Government  subsidy  (Awatere  Ed.  Bd.  v.  Omaka  Ed.  J3d. — 1904—6  Gaz. 
L.E.  308). 
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7.  PRIVATE  STREETS 

Consent  of  Borough  Council. — A  private  street  or  private  way 
cannot  legally  be  laid  out  without  the  consent  of  the  Borough 
Council  (M.  C.  Act,  s.  227).  This  consent  the  Council  cannot  be 
compelled  to  give. 

Conditions  of  Consent. — Under  the  M.<  C.  Act,  s.  227,  the 
Council  can,  as  a  condition  of  granting  its  consent  to  the  laying 
out  of  a  private  street  or  private  way,  and  before  giving  such 
consent,  impose  upon  the  person  desiring  to  lay  out  the  private 
street  or  way  such  conditions  as  to  width,  levels,  entrances, 
course,  formation  of  footways,  cosb  of  formation,  maximum 
number  of  buildings,  minimum  distance  between  dwelling-houses, 
position  of  building  line,  and  otherwise  as  the  Council  thinks  fit. 
The  Council  cannot,  however,  prescribe  a  less  width  than  66  feet 
in  the  case  of  a  private  street  (s.  226). 

Course. — The  Council  may  legally  take  the  objection  under 
s.  227  of  the  M.  C.  Act  that  the  proposed  course  of  the  private 
street  or  private  way  is  tortuous  or  otherwise  inconvenient. 

Security  for  observance  of  conditions. — The  Council  can  legally 
require  a  bond  or  covenant,  or  other  security  for  the  due  per- 
formance of  the  conditions  imposed  by  it.  This  security  could 
be  enforced  irrespectively  of  whether  the  person  giving  the  same 
retained  or  parted  with  all  or  any  of  the  lands  abutting  on  the 
private  street  or  private  way. 

Penalty  for  breach  of  conditions. — A  penalty  of  not  exceeding 
£10  a  day  (after  notice)  is  provided  for  laying  out  a  private  street 
or  private  way  without  the  consent  of  the  Borough  Council,  or 
for  breach  of  any  of  the  conditions  imposed  by  it  (s.  228). 
Plans  and  instruments  showing  private  streets  or  ways  laid  out 
or  dealt  with  contrary  to  the  Act  may  not  be  registered  (s.  229). 

Registration  under  Land  Transfer  Act. — By  s.  280  the  District 
Land  Registrar  is  directed  to  make  an  entry  of  all  conditions 
imposed  under  s.  227  that  are  contained  in  or  endorsed  upon  any 
instrument  or  plan  presented  to  him  for  registration  or  deposit. 
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The  same  section  enacts  that  such  noted  conditions  shall  be 
deemed  to  constitute  a  registered  encumbrance  under  the  Land 
Transfer  Act,  1885. 

Registration  under  Deeds  System.  —  Where  conditions  are 
intended  to  bind  succeeding  owners  of  private  lands  held  under 
the  Deeds  system,  it  seems  advisable  to  register  the  document 
evidencing  such  conditions  in  the  Deeds  Registration  Office.  It 
may,  however,  be  doubted  :  (1)  whether  a  penalty  under  s.  228 
could  be  recovered  save  from  the  person  on  whom  the  conditions 
were  originally  imposed ;  and  (2)  whether  a  succeeding  owner  of 
lands  under  the  Deeds  system  could  be  bound  by  a  condition 
other  than  one  in  the  nature  of  a  negative  and  restrictive 
covenant.  See  Smith's  Leading  Cases  — 1902 — llth  ed.,  Vol.  1, 
p.  89  et  setj. ;  Conveyancing  in  New  Zealand — 1901 — p.  29. 

Poicer  to  compel  construction  and  repair. — The  Council  can 
call  upon  the  landowner  laying  out  a  private  street  (if  he  retains 
any  of  the  land  abutting  on  the  private  street)  and  the  other 
frontagers  (if  any)  to  construct  or  repair  the  private  street,  with 
the  footways,  kerbing  and  channelling  thereof  (s.  231  (2). 
Asphalting  could  be  prescribed  as  part  of  the  construction  works. 

Frontagers  to  a  private  way  not  less  than  20  feet  wide,  giving 
access  to  more  than  five  buildings,  can  be  called  upon  to 
construct  or  repair  such  way  (M.  C.  Act,  s.  232). 

Drain. — The  Borough  Council  may  legally  lay  a  public  drain 
in  a  private  street,  notwithstanding  that  it  has  not  been  taken 
over  under  ss.  233-235  of  the  M.  C.  Act,  1900,  or  the  corres- 
ponding provisions  of  the  earlier  M.  C.  Acts.  Seeing  that  it  is 
dedicated  to  the  public  (M.  C.  Act,  s.  210  (1),  a  "  private  street  " 
is  a  "  public  place  "  within  the  M.  C.  Act,  1900,  s.  269,  giving 
the  Council  power  to  construct  drains  under  "  streets  and  public 
places."  But  as  the  fee  simple  in  the  soil  of  a  private  street 
remains  vested  in  the  private  owner,  notwithstanding  the 
dedication  to  the  public,  it  might  be  prudent,  though  I  think 
unnecessary,  to  give  the  notice  required  by,  and  to  proceed 
generally  under,  par.  (6)  of  sub-s.  1  of  s.  269  and  the  Tenth 
Schedule,  which  provide  for  the  making  of  drains  under  "  private 
lands  or  buildings." 
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Government  Eond.  —  The  Government,  while  the  M.  C.  Act, 
1886,  was  in  force,  subdivided  certain  land  in  a  borough,  and 
without  obtaining  the  consent  or  sanction  of  the  Borough 
Council,  laid  out  roads  thereon.*  I  advised  the  Council  at  the 
time  that  these  roads  were  not  corporation  streets,  as  they  hud 
been  laid  out  neither  by,  nor  with  the  sanction!  of  the  Council 
(M.  C.  Act,  1886,  s.  231,  first  par.)  J 

The  power  to  compel  frontagers  to  construct  and  repair 
private  streets  (now  given  by  the  M.  C.  Act,  1900,  s.  231  (2),  is 
exercisable  against  owners  purchasing  from  the  Government. 
S.  432,  exempting  the  Crown  from  the  provisions  of  the  M.  C. 
Act,  1900,  does  not  extend  to  purchasers  from  the  Crown. 

Education  Boards.  —  The  lands  controlled  by  Education 
Boards  are  vested  in  them  and  not  in  the  Crown  (Education  Act, 
1877,  ss.  24,  25).  The  Board  may  therefore  be  called  upon,  as  a 
frontager,  to  do  its  share  of  constructing  or  repairing  a  private 
street  in  a 


Taking  under  the  Public  Works  Act.  —  The  Borough  Council 
cannot  take  under  the  Public  Works  Act,  1894,  the  soil  of  a 
private  street,  consented  to  by  the  Council  but  unformed.  Such 
a  private  street  is  dedicated  to  the  public  (M.  C  Act,  s.  210  (1), 
and  no  road  or  street  can  be  taken  under  the  Public  Works  Act. 
See  s.  12  (2)  thereof. 

*  Mere  user  by  the  public  would  not  cause  dedication  in  the  case  of 
Crown  land  (Land  Act,  1892,  s.  14). 

t  The  M.  C.  Act,  1900,  does  not  provide  for  a  public  street  being  laid 
out  by  a  private  owner  with  the  sanction  of  the  Council.  See  s.  209.  It 
provides,  however,  like  the  earlier  Acts,  for  the  taking  over,  on  certain 
conditions,  of  "  private  streets  "  (s.  233-235).  See  further  as  to  the  taking 
over  of  private  streets  and  ways,  ante  p.  74  ;  post  p.  91. 

The  Borough  Council  cannot  validly  agree  with  a  private  owner  to  pay 
the  cost  of  the  construction  of  a  private  street,  or  to  repay  him  such  cost. 
The  Council  can  legally  spend  money  on  such  a  street  only  after  it  has  been 
taken  over  as  a  corporation  street. 

J  The  Public  Works  Acts  Amendment  Act,  1900,  s.  6,  has  since  em- 
powered the  Governor  to  throw  "  any  road  or  street  constructed  or 
controlled  by  the  Governor  within  the  limits  of  a  borough,"  upon  the 
Borough  Council. 
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Native  Lands. — Case. —  The  Native  Land  Cour\  in  subdividing 
lands  within  boroughs,  have,  without  consulting  ^the  Borough 
Council,  been  in  the  habit  under  s.  69  of  the  Native  ttend  Court 
Act,  1894,  of  reserving  and  marking  on  the  plans  on  the  sub- 
divisional  orders  certain  roads,  varying  in  width  from  12  ^bo  66 
feet,  intended  to  give  access  to  different  subdivisions.  The  Lated 
Transfer  titles  subsequently  issue  showing  these  roads. 

(Q.)  What  are  the  powers  and  liabilities  of  the  Borough 
Council  as  to  the  formation  and  maintenance  of  such  roads  ? 

(A.)  By  s.  69,  each  of  the  subdivisions  "  shall  be  subject  to 
such  rights  of  private  road  for  the  purpose  of  access  to  other  or 
others  thereof,  as  may  be  ordered." 

Roads  laid  off  under  the  authority  of  this  section  do  not 
come  within  the  definition  "  street "  or  "  private  street  "  given  in 
ss.  209,  210  of  the  M.  C.  Act.  In  particular,  such  a  roadway 
is  not  one  intended  for  the  use  of  the  public  generally  within  the 
definition  of  "  private  street." 

The  Borough  Council  therefore  has  no  jurisdiction  over,  or 
liability  in  respect  of,  these  roadways. 

If  any  such  roadway  is  66  feet  wide,  the  Council  can  take 
the  same  under  the  Public  Works  Act,  1894,  for  a  public  street. 
Such  a  roadway  would  not  already  be  a  "  road  or  street,"  within 
sub-s.  2  of  s.  12  of  that  Act.  Although,  theoretically,  com- 
pensation would  be  payable,  it  is  difficult  to  see  how  any  loss 
could  be  shown." 

Taking  over. — Where  a  private  street  or  private  way  has  been 
laid  out  prior  to  the  2nd  November,  1878,  of  a  width  of  not  less 
than  20  feet,  or  prior  to  the  1st  January,  1887,  of  a  width  of 
not  less  than  40  feet,  the  Borough  Council  may  take  it  over  as  a 
public  street,  notwithstanding  that  the  width  is  under  66  feet  ; 
but  such  a  private  street  or  way  must  first  be  properly  formed 
and  constructed  by  the  private  owners  thereof  or  frontagers 
thereto  (M.  C.  Act,  1900,  s.  233). 

*  As  to  public  roads  laid  off  through  Native  lands,  see  Native  Land  Court 
Act,  1894,  s.  70  ;  Native  Land  Laws  Amendment  Act,  1895,  s.  69. 
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8.  MISCELLANEOUS   (HIGHWAYS) 

County  Road  (Excavation  in). — Would  a  Council  Borough  be 
liable  should  an  accident  occur  through  the  existence  of  an  open 
trench  made  by  the  Borough  Council  in  a  County  Road  ?  The 
work  in  connection  with  which  the  trench  was  cut  was  done  at  the 
request  of,  and  for  the  sole  benefit  of,  the  County  Council,  and 
was  to  have  been  completed  to  the  satisfaction  of  the  County 
Engineer. 

(A.)  I  assume  that  the  work  was  one  which  the  County  Council 
was  authorised  by  statute  to  execute.*  The  Borough  Council 
seems  to  have  had  no  legal  right  to  do  the  work.  It  was  not  for 
the  joint  benefit  of  the  two  Councils.  See  M.  C.  Act,  s.  45  ; 
Counties  Act,  1886,  s.  234.  Still,  being  a  statutory  work, 
authorised  by  the  County  Council,  the  Borough  Council  would  not 
be  liable  as  for  a  trespass.  Persons  or  bodies  executing  statutory 
powers  are  liable  only  if  negligent.  Negligence  on  the  part  of  the 
Borough  Council  in  making  the  trench,  or  in  leaving  it  unprotected, 
would  therefore  have  to  be  shown. 

If,  however,  such  negligence  were  shown,  the  person  injured 
could  recover  damages  against  the  Council  (Attorney- General  v. 
Conduit  Colliery  Co.- — 1895 — 1  Q.B.  301),  unless  he  had  also  been 
guilty  of  negligence,  and  his  negligence  was  the  proximate  cause 
of  the  accident. 

*  At  Common  law  all  excavations  in,  structures  on,  and  other  obstructions 
to,  highways  are  (if  causing  sensible  inconvenience)  illegal  and  indictable. 
Persons  suffering  individual  injury  may,  moreover,  sue  for  damages. 
Statutory  authority  must  be  shown  for  laying  gas,  water,  and  drain  pipes 
(R.  v.  Longton  Gas  Co.— 1860— 2  E.  &  E.  651,  667,  669)  and  tramways  (R. 
v.  Train — 1862— 2  B.&  S.  G40,  648),  or  otherwise  interfering  with  a  highway. 
In  R.  v.  Ward — 1836 — 4  A.  &  E.  384,  the  erection  of  an  embankment  in  the 
waterway  of  a  navigable  river  was  found  to  be  a  nuisance.  It  was  held  to 
be  no  defence  that  the  hindrance  was  more  than  counterbalanced  by 
advantage  to  the  public. 

It  is,  however,  competent  for  a  jury  to  find  that  an  obstruction  is 
so  slight  as  not  to  constitute  a  nuisance.  See  Pratt  on  Highways — 1897 — 
14th  ed.,  84;  R.  v.  Uetts— 1850— 16  Q.B.  1022  (where  the  building  of  a  bridge 
partly  in  the  bed  of  a  navigable  river  was  held  no  nuisance)  ;  R.  v.  Russell — 
1854 — 3  E.  &  B.  942  (where  there  was  an  acquittal  on  an  indictment  for 
erecting  a  wall  and  placing  stones  on  a  navigable  strait  of  the  sea).  See 
also  R.  v.  Wellington  Cbrpn.— 1896— 15  N.Z.L.K.  73,  88-90.  As  to  granting 
an  injunction,  see  Att.-Gen.  v.  Cambridge  Gas  Co. — 1868 — 4  Ch.  71. 
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I  think  the  County  Council,  as  being  the  highway  authority, 
and  as  having  authorised  the  execution  of  the  work*  would  also 
be  liable.  See  Shearman  on  Negligence — 1874 — 3rd  ed.,  s.  400, 
where  it  is  stated  that  "  a  town  or  municipal  corporation  which 
directly  authorises  an  interference  with  a  highway  by  another, 
does  so  at  its  peril."  This  rule  is  adopted  in  Smith  on  Negligence, 
(1884 — 2nd  ed.  61).  In  New  Zealand,  local  authorities  are  not, 
as  in  America,  charged  with  the  duty  of  keeping  highways  in 
repair,  but  are  liable  only  for  misfeasance,]  as  distinguished  from 
nonfeasance,l  in  this  connection.  See  Pictou  Municipality  v. 
Oeldert — 1893 — A.C.  524  (non-repair  of  bridge) ;  Thompson  v. 
Brighton  Corpn. — 1893 — 1  Q.B.  832  (road  worn  away  at  cover 
of  manhole) ;  Sounders  v.  Hnlborn  D.  B.  W.— 1894— 1  Q.B.  64 
(non-removal  of  snow  in  street)  ;  Tarry  v.  Taranaki  C.  C. — 
1894—12  N.Z.L.E.  467  (hole  formed  in  embankment  of  a 


*  It  may  here  be  mentioned  that  a  ground  of  liability  on  the  part  of  an 
employer  who  lets  a  work  to  a  contractor  is  the  existence  of  any  inherent 
danger  in  the  work.  See  Angus  v.  Dalton—1881—6  A.  C.  740,  829  (support); 
Bower  v.  Pcate  — 1876— 1  Q  B.  D.  321  (pulling  down  house) ;  Black  v.  Christ- 
church  Finance  Co.— 1894— A.  C.  48  (bu?h  fire)  ;  Kelly  v.  Hayes— 1901— 5 
Gaz.  L.U.  135  (bush  fire) ;  Hole  v.  Sittiiirjbounie  Ely.  Co.— 1861— 6  H.  &  N. 
488  (defective  construction  of  bridge).  See  also  Ellis  v.  Sheffield  Gas  Co. — 
1853 — 2  E.  &  13.  -767  ^where  the  work  was  unlawful).  See  further  as  to 
letting  works  to  an  independent  contractor-,  Penny  v.  Wimbledon  U.  D.  C.  — 
1899 — 1  Q.  B.  72  (heap  left  by  contractor  on  highway) ;  Hill  v.  Tottenham 
U.  L>.  C. — 1898 — 79  L.  T.  495  (dangerous  obstructions  allowed  to  exist  during 
making  up  of  a  road)  ;  Gilmourv.  Selwyn  C.  C. — 1890—9  N.Z.L.E.  118  (works 
interfering  with  private  property,  and  that,  but  for  statutory  authority,  would 
amount  to  trespass);  N.  E.  Valley  Corpn.  v.  Worsdell — 1883 — N.Z.L.E.  1 
S.C.  335  (diversion  of  storm  water) ;  and  Carnahan  v.  N.  Invercargill  Corpn.  — 
1902 — 21  N.Z.L.E.  175  (dangerous  work  on  highway),  in  all  of  which  cases 
the  local  authority  was  held  liable. 

See  also  Cameron  v.  Makerua  Estate  Co. — 1904—23  N.Z.L.E.  541  (injury 
from  negligent  use  of  dynamite),  in  which  case  Stout  C.  J.  made  an 
extensive  review  of  the  English  and  New  Zealand  authorities. 

t  "  Misfeasance  "  is  defined  as  a  misdeed  or  trespass  ;  also  the  improper 
performance  of  some  lawful  act.  "  Nonfeasance  "  as  an  offence  of  omission. 
W  barton's  Law  Lexicon— 1902— 10th  ed. 

I  The  Editors  of  Smith's  Leading  Cases  stated  in  the  10th  ed.  (1896) 
that  the  law  in  this  respect  seemed  to  be  highly  unsatisfactory.  Vol.  II., 
p.  181. 
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road)  ;  Sydney  Municipality  v.  Bourke — 1895 — A.  C.  433  (hole 
formed  in  road).  In  all  the  above  cases  the  local  body  w,as  held 
not  liable. 

See  further,  and  consider,  Featherston  Rd.  Bd.  v.  Tate — 18Q8 
— 17  N.Z.L.B.  349,  where  the  Court  of  Appeal  of  New  Zealand 
(reversing  Prendergast  C.  J.)  held  that  under  the  circumstances 
it  was  not  negligence  on  the  part  of  the  Eoad  Board  not  to  light 
a  barrier  set  up  by  it  to  protect  a  gap  in  tbe  road  (cf.  Unger  v. 
Shire  of  Eltham,  post  p.  95,  and  next  case). 

In  Devitt  v.  Waterloo  Boro.—  18b>3— 14  N.S.W.K.  (L.)  469, 
the  Council  was  held  not  liable  for  an  accident  arising  from  the 
crust  of  the  road  having  given  way.  The  Council  had  frequently 
repaired  the  road,  and  the  cause  of  the  accident  was  unexplained. 
The  plaintiff  failed  from  the  absence  of  affirmative  evidence  of 
negligence. 

In  Lambert  v.  Lowestoft  Corpn. — 1901 — 1  Q.B.  590,  the  local 
authority  was  held  by  Lord  Alverstone  C.  J.  to  be  not  liable  for 
an  accident  that  arose  through  the  mortar  in  the  joints  of  a 
drain  laid  under  a  road  having  been  eaten  away  by  rats.  Bathurst 
Corpn.  v.  Macpherson — 1879 — 4  A.C.  256  (defective  sewer  under 
road)  was  distinguished  by  Lord  Alverstone  on  the  ground  that, 
in  that  case,  there  was  negligence.  His  Lordship  considered 
that  the  remarks  made  on  the  Bathurst  case  by  Lord  Herschell 
in  Sydney  Municipality  v.  Bourke  (above)  at  p.  441,  must  be  read 
as  assuming  the  existence  of  negligence.  The  Bathurst  case  is 
also  criticised  in  Tarry  v.  Taranaki  C.  C.  (above). 

The  digging  of  a  trench  in  a  highway  is,  however,  a  misfeasance. 
A  highway  authority,  though  not  charged  with  the  duty  of  repair, 
is  not  less  liable  than  any  other  person  for  obstructing  a  highway 
(Sydney  Municipality  v.  Bourke — above  at  p.  441).  It  follows, 
therefore,  that  a  highway  authority  is  liable  for  authorising 
an  obstruction. 

The  Council  sued  could  not  legally  obtain  indemnity  or 
contribution  from  the  other  (Merryweather  v.  Dixon — Smith's 
Leading  Cases— 1903— llth  ed.,  898  et  seq.) 
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Local  authorities  have  been  held  liable  for  insufficiently 
protecting  au  excavation  in  a  street  (Clarke  v.  North  Sydney 
Corpn.— 1893— 14  N.S.W.  E.  (L.)  499;  for  allowing  flood- 
gates to  get  out  of  repair  (Aitcheson  v.  Bruce  C.  C. — 189G — 15 
N.Z.L.R.  483) ;  for  removing  a  feuce  protecting  a  dangerous  spot 
on  a  highway  (Wfajler  v.  Bingham  E.  C.— 1901— 1  Q.  B.  45)  ; 
for  negligent  construction  of  a  bridge  on  a  highway  (Turner 
v.  Goulburn  Corpn.— 1903— 3  N.S.W.  St.  E.  91) ;  and  for  taking 
no  precautions  against  danger  arising  from  an  open  drain  in 
a  highway  (St.  Kilda  B.  C.  v.  Smith— 1902— 21  N.Z.L.E.  205). 

In  the  last  cited  case  it  was  held  by  Williams  J.  that  where 
the  question  of  non-repair  of  a  highway  does  not  arise,  a 
public  body  authorised  to  construct  or  maintain  a  work  which, 
if  there  had  been  no  such  authorisation,  would  be  a  nuisance, 
must,  at  its  own  risk,  take  every  precaution  against  injury  to 
the  public. 

In  Unger  v.  Shire  of  Eltham— 1902— 28  V.L.E,  323,  a 
municipal  council  was  held  liable  for  an  accident  caused  by  the 
gradual  weakening  of  a  wooden  cover  constructed  by  it  over  a 
drain  made  by  the  Council  in  a  highway.  The  Council  had 
never  attended  to  the  cover.  See,  however,  Heathcote  Ed,  Bd.  v. 
Hanson,  4  N.Z.  Jur.  (N.S.)  S.C.  112  ;  Lambert  v.  T.Mirentoft—lQQl 
—I  Q.B.  590.* 

In  the  recent  case,  Shoreditch  Corpn.  v.  Bull — 1904 — 90  L.T. 
210,  the  House  of  Lords  held  the  local  authority  liable  for  an 
accident  on  a  highway  that  arose  from  the  joint  causes  of  (1)  soft 
earth  in  a  trench  newly  filled  in  by  the  local  authority,  and 

*  In  Chapman  v.  Fylde  Waterworks  Co.— 1894— 2  Q.B.  599,  a  water 
company  was  held  liable  for  injuries  caused  by  its  neglect  to  keep  in  repair 
an  apparatus  placed  by  it  in  the  street  under  its  statutory  powers. 

In  Clarkbarry  \.  South  Melbourne  Corp?!.— 1895— 21  V.L.E.  426,  the 
local  authority  was  held  not  liable  for  an  accident  caused  by  a  heap  of  metal 
that  had  been  left  on  the  street  by  a  householder,  who,  acting  under  a 
statutory  power,  had,  with  the  consent  of  the  local  authority,  opened  the 
street.  The  conduct  of  the  local  authority  was  classed  as  "  nonfeasance." 

As  to  whether  a  private  consumer  is  liable  for  injury  to  a  highway 
caused  by  leakage  from  his  service  pipe,  see  Rayner  v.  A  ustralian  Widows 
Fund  -1898—24  V.L.E.  268. 
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(2)  a  deposit  of  rubbish  wrongfully  made  on  the  highway  without 
the  permission  of  the  local  authority.  The  local  authority, 
however,  knew  the  rubbish  was  there,  but  had  not  lighted  or 
fenced  it.  In  the  course  of  his  judgment,  Lord  Halsbury  L.C. 
said  : — "  When  the  question  is  raised  in  a  direct  form,  it  may  be 
worth  while  to  consider  whether  or  not  that  which  has  been 
described  as  an  act  of  nonfeasance  in  several  of  the  cases  in 
which  that  proposition  has  been  applied,  I  think  a  little  too 
widely,  may  not  be  considered  misfeasance  "  (p.  211)., 

Drain. — (Q.)  Can  a  Borough  Council  legally  make  an  open 
drain  along  a  street  ? 

(A.)  Yes,  if  not  of  a  size  and  in  a  position  to  interfere  with  or 
endanger  traffic.  See  M.  C.  Act,  s.  269  (1)  (a).  As  to  what  is 
deemed  an  interference,  see  B.  v.  Betts — 1850 — 16  Q.B.  1022  ; 
B.  v.  Bnssell— 1842— 3  E.  &  B.  942;  Campbell  v.  Sq wire— 1836— 
1  Myl.  &  Cr.  459,  486  ;  Dunn  v.  Holt— 1904— Law  Times,  p.  577  ; 
B.  v.  Wellington  Corpn. — 1896 — 15  N.Z.L.R.  72.*  As  to  erecting 
structures  on  streets,  see  M.  C.  Act,  s.  212  (4)  (k).  As  to  making 
water  channels,  see  M.  C.  Act,  s.  225.  As  to  making  drains  and 
water  races  in  roads  in  counties,  see  Counties  Act,  1886,  s.  272 
(7)  (8)  ;  or  if  the  roads  are  situate  in  a  Land  Drainage  district, 
see  Land  Drainage  Act,  1893.  s.  19  (4). 

Fencing. — A  local  authority  may  fence  off  and  plant  part  of  a 
public  highway,  provided  the  ordinary  traffic  is  not  thereby 
impeded.  This  power  is  expressly  given  to  Borough  Councils  by 
the  M.  C.  Act,  s.  212  (4)  (/r).  But  the  cases  cited  in  the  last 
opinion  show  that  all  local  authorities  have  the  like  power  at 
Common  law.  Borough  Councils,  however,  are  made  judges  as 
to  whether  the  traffic  is  or  is  not  impeded  (par.  (/.-)  above). 

Flooding. — Case. — A  corporation  many  years  ago  executed  a 
road  work  over  a  natural  hollow  that  carried  water  only  in  times 
of  flood.  The  owner  below  has  filled  up  the  hollow  in  his  ground.' 
(Q.  1).  Is  the  local  authority  liable  for  flooding  now  caiised  by  its 
work  ?  (Q.  2).  Should  the  local  authority  put  in  a  culvert  ? 

*  A  Borough  Corporation  may  grant  a  license  for  a  stall  to  stand  in  a 
particular  place  in  a  street,  subject  to  the  right  of  the  public  to  prevent  the 
creation  of  a  public  nuisance  (Christchurch  Corpn.  v.  Shah — 1902 — 21 
N.Z.L.R.  578). 


HIGHWAYS  97 

(A.  1).  No.  The  property  owners  have  not  the  same  rights 
as  if  a  natural  stream  had  been  interfered  with. 

(A.  2).  Only  by  arrangement  with  the  owner  lower  down. 

I 

Leasing. — A  local  authority  may  not  rent  a  piece  of  road  for 
the  purpose  of  widening  a  road  or  street.  The  land  should  be 
purchased  or  taken  under  the  Public  Works  Act. 

The  law  does  not  allow  of  the  dedication  of  a  highway  to  the 
public  for  a  limited  time.  "  Once  a  highway,  always  a  highway." 

Lighting. — A  local  authority  cannot  legally  spend  money  on 
lighting  a  passage  (not  being  a  public  thoroughfare)  running 
through  an  "  arcade."  See  M.  C.  Act,  ss.  819,  834. 

Land  Transfer  Act. — The  unauthorised  inclusion  of  a  road  or 
street  in  a  certificate  of  title  gives  the  registered  proprietor  no  title 
thereto,  even  though  he  may  have  purchased  the  land  without 
notice  that  any  part  of  it  was  claimed  as  highway.  See  the  Land 
Transfer  Act,  1885,  Amt.  Act,  1889,  s.  6 ;  Wellington  Corpn.  v. 
Staples— 1903— 23  N.Z.L.R.  532,  in  which  case  s.  6  was  held  to 
be  retrospective.'1' 

Map. — Injunction. — Should  the  borough  map  of  levels  of 
streets  not  be  made  withiu  the  two  years  limited  by  s.  242  of  the 
M.  C.  Act,  it  would  be  open  to  the  Crown  Law  officers,  on  the 
relation  of  any  elector,  to  move  for  an  injunction,  compelling  the 
Council  to  have  the  map  made. 

If  the  map  is  not  prepared,  the  Council  should,  at  any  rate, 
before  it  begins  the  formation  or  alteration  of  a  street,  have  some 
defined  scheme  or  plan  of  the  work,  and  of  the  proposed  levels 
'  (Sol.  Gen.  v.  Melrose  Corpn.— 1900— 19  N.Z.L.K.  106. 

Map. — Levels. — Should  the  Council,  either  before  or  after  the 
expiration  of  the  two  years,  and  either  before  or  after  the  making 
of  the  map,  alter  the  level  of  any  public  highway  that  has  been 
constructed  by  it  or  by  its  predecessors  in  any  permanent  manner, 

*  The  same  mle  applies  to  public  reserves  (L.  T.  Amt.  Act  of  1889,  s.  6). 
G 
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the  Council  would  be  liable  to  pay  compensation,  although  the 
levels  of  the  road  had  not  been  fixed  in  the  statutory  manner 
(M.  C.  Act,  s.  246). 

Metal. — "  Eoad  Board,"  in  s.  110  of  the  Public  Works  Act, 
1894,  does  not  include  a  Borough  Council.  "Eoad"  does  not 
include  "  street "  of  a  borough.  See  Onsloiv  B.  C.  v.  Wellington 
C.  G\— 1902— 22  N.Z.L.E.  926  (re  Hutt  Eoad). 

A  Borough  Council  has  no  power  to  enter  upon  lands  and 
remove  stones,  etc. 

Naming. — The  Borough  Council  has  power  to  alter  the  name 
of  a  street  (M.  C.  Act,  s.  212  (4)  (I).  Compensation  would  not 
be  payable.  Compensation  is,  by  the  Act  of  1900,  given  only 
where  lands  or  buildings  are  (a)  taken,  or  (b)  injuriously  affected, 
by  the  execution  of  a  public  work  (s.  205).  Contrast  the  language 
of  the  M.  C.  Act,  1886,  s.  227,  and  see  Jenkins  v.  Wellington 
Corpn.— 1896— 15  N.Z.L.E.  at  pp.  131,  132,  per  Edwards  J. 

As  to  compensation  payable  by  County  Councils,  see  the 
Counties  Act,  1886,  ss.  2,  236 ;  Public  Works  Act,  1894,  s.  34. 

Obstructions. — Under  s.  249  of  the  M.  C.  Act  the  Borough 
Council  can  legally  authorise  the  placing  of  obstacles  on  streets. 
But  the  Council  would  nevertheless  be  liable  to  the  public. 
Since,  however,  the  placing  of  the  obstacles  would  not  be  illegal, 
the  Council  could  enforce  an  indemnity  given  to  it  by  the  parties 
who  sought  the  authorisation.* 

Reserve. — (Q.)  Can  a  public  road  be  made  by  a  local  authority 
through  a  reserve  vested  in  it  for  the  use  of  the  inhabitants  as  a 
public  park,  recreation  ground,  and  botanical  gardens  ? 

(A.)  Yes,  under  s.  13  of  the  Land  Act,  1892. 

Road. — The  word  "  road  "  as  used  in  the  Public  Works  Acts 
does  not  generally  include  a  "  street "  of  a  borough.  The 
distinction  is  that  a  "road"  in  a  County  or  Eoad  District  is 
vested  in  the  Crown  (Public  Works  Act,  1894,  s.  101),  while  a 

*  The  word  "  encroach  "  is  inapplicable  to  a  building  erected  wholly  upon 
a  highway  (JR.  v.  Stawell  Corpn.— 1897— 23  V.L.B.  94). 
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"street"  is  vested  in  the  Borough  Corporation  (M.  C.  Act, 
s.  212  (1).  See  Onslow  B.  C.  v.  Wellington  C.  C.— 1902—  22 
N.Z.L.R.  926.  See,  however,  Public  Works  Act,  1903,  s.  4  (2). 

River  washing  away  highway. — Right  to  pass  over  adjacent 
land. — Public  highways  were  laid  out  on  either  side  of  a  non- 
navigable  stream.  The  highway,  for  parts  of  its  length, 
gradually  became  wholly  washed  away.  This  circumstance  did 
not  give  the  public  the  right  to  walk  over  the  adjacent  private 
land.  This  right  (the  very  existence  of  which  is  doubted  save  in 
cases  where  the  private  owner  was  under  obligation  to  repair,  or 
had  caused  the  obstruction),!  is  a  temporary  right,  exercisable 
only  during  such  time  as  the  highway  is  foundrous.  It  does  not 
apply  to  a  case  where  the  highway  has  wholly  disappeared.  In 
this  connection  it  is  to  be  observed  that  the  local  authorities 
in  New  Zealand  have  power  to  compulsorily  acquire  land  for 
highway  purposes.  See  also  the  Public  Works  Act,  1894, 
ss.  160-164,  as  amended  by  the  Acts  of  1900,  ss.  16,  17,  and 
1908,  s.  12. 

Authorities.— Arnold  v.  Holbrook— 1873— L.E.  8  Q.B.  96; 
R.  v.  Ramsden— 1858— El.  Bl.  &  El.  949;  Dawes  v.  Hawkins— 
1860—8  C.B.  N.S.  848  ;  Encycl.  Laws  of  Eng.— 1898— Vol.  6, 
p.  186 ;  Smith's  Leading  Cases— 1903— llth  ed.,  Vol.  2, 169, 170; 
Am.  &  Eng.  Encycl.  of  Law— 1900— 2nd  ed.,  Vol.  15,  pp.  506, 
507  ;  Shearman  on  Highways,  p.  47.  (See,  however,  Pipi  v. 
Mercer  lid.  Bd.— 1887— 6  N.Z.L.R.  19,  contra).  The  reason  for 
the  rule  is  given  by  Bigelow  J.  in  Campbell  v.  Race,  7  Cush 
(Mass.)  408 ;  54  Am.  Dec.  728,  and  is  repeated  on  the  said  p.  506 
of  the  Am.  &  Eng.  Encycl. 

As  to  public  rights  to  river  banks,  see  Angell  on  Watercourses 
—1869— pp.  739,  740  ;  Washburn  on  Easements— 1885— 4th  ed., 
p.  288;  Angell  on  Highways— 1886— 3rd  ed.,  pp.  61-64. 

Rirer  washing  away  street. — Rights  to  the  bed. — On  the  facts 
set  out  in  the  previous  opinion,  the  site  of  the  street  would  no 
longer  be  street  land.  The  Borough  Corporation,  as  the  free- 
holder of  the  street  (M.  C.  Act,  s.  212  (1),  gains  or  loses  by  the 

t  The  right  omnot  be  claimed  where  there  IB  a  limited  dedication  (Arnold 
v.  Holbrook— 1873—  L.R.  8  Q.B.  96). 
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action  of  the  stream.  It  is  entitled  to  the  bed  of  the  stream 
(Lord  v.  Sydney  Commrs.— 1859— 12  Moo.  P.C.C.  478  ;  Mueller 
v.  Taupiri—1900—ZO  N.Z.L.R.  89).  The  Crown  cannot  claim 
the  bed  (Mueller  v.  Taujnri,  at  p.  100,  per  Stout  C.  J.,  and  at 
p.  115,  per  Edwards  J.) *  The  Borough  Corporation  could  sue 
persons  taking  stone  or  gravel  from  the  bed. 

Sand. — A  Borough  Council  can  compel  a  landowner  to  erect 
a  fence  sufficient  to  prevent  sand  from  drifting  from  his  land 
on  to  a  street  (M.  C.  Act,  251). 

Tolls. — It  is  not  competent  for  a  Borough  Council  under  any 
circumstances  to  erect  a  toll  gate  on  a  street  or  road  of  a 
borough,  such  toll  gate  not  being  in  connection  with  ferry  or 
bridge. 

The  power  to  erect  such  toll  gates  applies  to  "  district  roads  " 
under  control  of  Road  Boards.  See  Public  Works  Act,  1894, 
ss.  100,  102,  108,  especially  s.  106,  also  ss.  142,  157;  Amt.  Act, 
1900,  s.  22  ;  Road  Boards  Act,  1882,  ss.  188,  189. 

Verandah. —  Crown  Buildings. —  S.  432  of  the  M.  C.  Act, 
exempting  Crown  property  from  the  operation  of  borough  by-laws, 
does  not  enable  the  Government  to  erect  a  verandah  upon  a  foot- 
path, in  contravention  of  a  borough  by-law  prescribing  a  minimum 
height,  etc.  The  freehold  of  the  street  (including  the  footpath) 
is  vested  in  the  Corporation.  See  M.  C.  Act,  s.  212  (1) ;  210  (2); 
Plimmer  v.  Loughrey— 1886— N.Z.L.R.  4  C.A.  73.  The  Govern- 
ment can  no  more  claim  to  construct  a  verandah  over  a  footpath 
than  to  erect  a  building  in  the  middle  of  the  street.  Moreover 
the  public  right  of  way  stands  higher  in  law  than  the  rights  of 
the  Crown  (Colchester  Corpn.  v.  Brooks— 1815— 1  Q.B.  839). 

In  Counties  and  Road  Districts  the  soil  of  the  road  is  vested 
in  the  Crown.  The  local  authority,  however,  has  the  control, 
and  the  public  have  the  use  of  it.  The  Crown  could  not,  there- 
fore, make  erections  on  or  over  the  road,  without  the  consent  of 
the  local  authority.  The  law  in  Town  Districts  is  the  same  as 
in  Boroughs. 

*  Important  questions  concerning  riparian  rights  are  involved  in  Joyce  v. 
The  King  argued  before,  but  at  the  time  of  writing  not  decided  by  the' 
Court  of  Appeal  of  New  Zealand. 
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XII.— DRAINAGE   AND   SANITATION 

1.   CONSTRUCTED  DRAINS 

Water  Supply. — A  local  authority  is  not  boxind  to  procure  a 
water  supply  for  drainage  purposes. 

Map. — The  omission  by  a  Borough  Council  to  make  a 
drainage  map  under  s.  2G8  of  the  M.  C.  Act  would  not  be  a 
bar  to  proceedings  on  its  part  for  interference  with  drains. 
(1st  August,  1903.)  See  Knapp  v.  Heaps— 1904— 23  N.Z.L.E. 
757  (since  decided)  to  this  effect.* 

2.  STREAMS 

Removal  of  obstructions. — S.  161  of  the  Public  Works  Act, 
1894,  added  toby  s.  12  (2)  of  the  Public  Works  Act,  1903,  applies 
to  boroughs,  notwithstanding  that  s.  160  is  limited  in  its 
operation  to  Counties,  and  Eoad  and  Town  Districts.  S.  161,  as 
thus  amended,  empowers  the  local  authority  to  remove  from 

*  It  is  a  misuse  of  its  statutory  powers  for  a  local  authority  to  bring 
foreign  waters  on  to  a  plaintiff's  land  (Bank  of  N.Z.  v.  Blenheim  Corpn. — 
1885— N.Z.L.R.  4  S.C.  10;  Brierly  v.  Bui-wood— 1900— 21  N.S.W.R.  (L.)  84). 
A  local  authority  may  not,  without  statutory  authority  in  that  behalf, 
concentrate  and  increase  the  flow  of  water  into  a  natural  watercourse  (Knapp 
v.  Heaps— 1904— 23  N.Z.L.R.  757;  Car  slake  v.  Shire  of  Caulfield— 1891  — 
17  V.L.R.  560;  Curry  v.  Shire  of  Benalla— 1895— 21  V.L.R.  159;  see, 
however,  the  M.  C.  Act,  s.  272).  The  construction  of  a  drain  of  insufficient 
size  is  also  a  ground  of  liability  (Kannuluk  v.  Hawthorn  Corpn. — 1903 — 
29  V.L.R.  308). 

Compensation  is  payable  where  a  drain  is  made  in  private  land,  under 
the  M.  C.  Act,  s.  269  (Jenkins  v.  Wellington  Corpn.— 1 896— 15  N.Z.L.R.  118. 

As  to  the  liability  to  control  drains  laid  by  other  persons  or  bodies  in 
continuation  of  the  drains  of  a  local  authority,  see  Wellington  <£•  M.  Ry.  Co. 
v.  Wellington  Corpn.— 1895— 14  N.Z.L.R.  472. 

The  tendency  of  Courts  in  case  of  doubt  is  to  hold  the  local  body  liable 
to  maintain  drains  (Wellington  (6  M.  Ry.  Co.  v.  Wellington  Corpn.  (above); 
Bethnal  Green  Vestry  v.  London  School  13d. — 1896 — 2  Q.B.  at  p.  97 ;  on  app. 
at  p.  323  :  in  the  H.  of  L.— 1898— App.  Cas.  190). 

As  to  the  vesting  of  a  drain,  see  Taylor  v.  Oldham — 1876 — 4  C.D.  at 
411 ;  Rolls  v.  St.  Georges  Vestry— 1880— 14  C.D.  at  p.  797  ;  Lumley's  Public 
Health— 1902 —6th  ed.  34;  Glen's  Public  Health— 1899  —  12th  ed.  52; 
Sellers  v.  Hawthorn  Corpn.— 1888— 14  V.L.R.  516. 
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rivers,  streams  and  watercourses,  obstructions  to  the  flow  of 
water  in  their  natural  channels,  "whereby  any  road  or  street 
under  the  control  of  such  local  authority  may  be  injured." 
"Local  authority"  includes  Borough  Council:  see  s.  2  of  Act 
of  1894.* 

Injunction. — An  injunction  against  certain  defendants  "  and 
all  other  persons,"  forbidding  the  removal  of  gravel  or  shingle 
from  the  bed  of  a  river  or  watercourse,  would  not  extend  to  a 
local  authority  acting  in  good  faith  under  and  within  its  statutory 
powers. 

County  powers. — S.  5  of  the  Land  Drainage  Amendment  Act, 
1898,  directing  the  County  Council  to  remove  obstructions  to 
streams  in  certain  parts  of  the  county,  does  not  enable 

*  As  to  removal  of  obstacles  beyond  the  limit  of  the  district  of  the  local 
authority,  see  Public  Works  Act,  1894,  s.  162.  The  Road  Board  may 
purchase  land  to  divert  a  road  damaged  by  a  stream  :  s.  163.  (County  and 
Borough  Councils  have  general  powers  to  take  and  purchase  land  for  public 
works:  see  Counties  Act,  1886.  s.  236;  M.  C.  Act,  s.  203).  As  to  power  to 
protect  banks  of  streams  and  divert  their  courses  in  ord«r  to  maintain  a 
public  work,  see  Public  Works  Act,  1894,  s.  164. 

S.  161,  with  the  omission  of  the  words  re  roads  and  streets  quoted  in  the 
opinion,  is  extended  to  River  Boards  by  the  Public  Works  Act,  1903,  s.  12  (1). 

Local  authorities  have  further  powers  as  to  causing  the  removal  of 
obstructions  to  rivers  and  watercourses  under  the  Land  Drainage  Amend- 
ment Act,  1894,  s.  9 ;  the  Land  Drainage  Amendment  Act,  1898,  SB.  2,  3 ; 
and  the  Land  Drainage  Act,  1893,  s.  19.  S.  9  of  the  Land  Drainage  Amt. 
Act,  1894,  as  extended  by  s.  2,  3  of  the  Amt.  Act,  1898,  appears  however  not 
to  apply  to  the  Drainage  Board  itself.  Although  s.  2  of  the  Act  of  1898 
includes  a  Drainage  Board  in  the  definition  of  "  local  authority,"  it  would 
seem  inconsistent  with  the  context  to  so  read  this  expression  in  s.  3,  especially 
as  there  is  a  section  in  the  Act  (s.  4)  in  which  the  expression  obviously 
includes  a  Drainage  Board — thereby  satisfying  the  definition. 

In  Drainage  Districts  the  effect  of  the  Land  Drainage  Acts  is  to  transfer 
the  powers  of  the  County  Council  to  the  Drainage  Board  (Smith  v.  Chaytor 
—1894—13  N.Z.L.R.,  per  Prendergast  C.  J.  at  p.  568). 

A  duty  to  clear  watercourses  not  in  a  Drainage  or  River  District,  is 
imposed  on  County  Councils  by  s.  5  of  the  Land  Drainage  Amendment  Act, 
1898.  See  also  Public  Works  Acts  Amendment  Act,  1900,  ss.  15-17 ;  also 
Public  Health  Act,  1900,  ss.  61-64,  80,  102. 

As  to  what  is  an  "  existing  watercourse  "  under  the  Land  Drainage  Act, 
1893,  s.  19,  see  Smith  v.  Cluiytor  (above). 
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the  Council  to  act  within  a  borough.  A  borough,  though 
geographically  within  a  county,  is,  for  purposes  of  administration, 
deemed  to  be  not  therein  (Counties  Act,  1886,  s.  9  ;  M.  C.  Act, 
s.  5  (4). 

Creek  whether  a  public  drain. — Case. — A  creek  runs  through 
the  borough,  and  private  owners  have  been  given  notice  to  clear 
and  keep  it  open.  The  Council  has  at  various  times  allowed 
drains  to  be  cut  into  this  creek,  and  has  allowed  the  same  to  be 
used  for  surface  drainage.  An  owner  refuses  to  clear  the  creek 
on  the  ground  that  it  is  to  all  intents  and  purposes  a  public 
drain. 

(A.)  The  M.  C.  Act  contains  no  comprehensive  definition  of 
what  is  a  public  drain,  vested,  as  such,  in  the  corporation.  See 
ss.  265,  266.  The  question :  What  is  a  public  drain  ?  must 
therefore  often  depend  upon  circumstances.  The  Council  may 
lead  surface  water  into  a  stream  without  its  thereby  becoming 
a  public  drain  (s.  272).*  When  a  public  drain  has  become  a 
nuisance,  the  Council  may,  upon  certain  conditions,  enclose  and 
straighten  it,  thereby  making  it  a  public  drain  (s.  270).  The 
leading  of  sewage  into  a  stream  by  or  with  the  sanction  of  the 
Council,  but  without  the  consent  of  the  private  owners,  is  a 
wrong  at  Common  law.  Yet  after  twenty  years,  a  prescriptive 
right  would  be  gained,  limited,  however,  to  the  volume  of  sewage 
led  into  the  stream  at  the  commencement  of  the  twenty  years. 
As  the  volume  generally  increases,  this  prescriptive  right  is 
often  of  little  or  no  use.f 


*  A  local  authority  could  not  do  this  at  Common  law.  The  landowner, 
if  injuriously  affected  by  anything  done  under  s.  272,  could  claim  com- 
pensation under  s.  205.  See  Knapp  v.  Heaps — 1904 — 6  Gaz.  Eep.302. 

t  The  words  "  shall  be  constructed  and  kept  in  repair,"  in  s.  24-J  of  the 
Public  Works  Act,  1894,  do  not  apply  to  a  natural  watercourse,  and  the 
Council  of  a  county  wherein  the  Counties  Act  is  in  force,  is  therefore  not 
liable  for  damage  caused  by  the  overflow  of  such  a  watercourse  (Aitcheson  v. 
Waitaki  County— 1880— O.B.  &  F.  (S.C.)  52). 
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Re-grading. — The  Borough  Council,  if  the  borough  is  not 
within  a  Drainage  or  River  District,  can,  under  the  Land 
Drainage  Amendment  Act,  1894,  s.  9  (read  with  L.  D.  Act,  1893, 
s.  19),  re-grade  a  stream  on  private  property,  if  this  is  necessary 
for  the  proper  maintenance  of  the  stream. 

Depression. — A  depression  in  which  water  sometimes  runs, 
and  which  is  not,  at  Common  law,  the  subject  of  an  easement 
of  watercourse,  may,  nevertheless,  be  a  "watercourse"  within 
the  meaning  of  the  M.  C.,  and  Land  Drainage  Acts.  (Since 
held  in  Knapp  v.  Heaps— 1904 — 28  N.Z.L.R.  757,  upon  the  facts, 
that  a  depression  that  passed  through  a  man's  land  and  drained 
the  adjoining  land — at  all  events  in  times  of  flood — was  a 
"  watercourse  "  within  the  M.  C.  Act.) 


3.  REMOVAL  OF  REFUSE 

Removal  of  Refuse  and  Night-soil. — Where  the  local  authority 
does  not  undertake  or  contract  for  this  work,  it  may  impose  the 
duty  of  removal  upon  owners  or  occupiers.  Where  the  local 
authority  does  undertake  or  contract  for  the  work,  it  may  recoup 
itself  by  levying  a  separate  rate.  In  boroughs  a  uniform  annual 
fee  may  be  levied  in  lieu  of  the  rate.  See  M.  C.  Act,  s.  108  ; 
Amendment  Act,  1902,  s.  11  ;  Public  Health  Act,  1900,  ss.  58- 
57 ;  Amendment  Act,  1903,  s.  15. 

Notwithstanding  that  the  local  authority  undertakes  or 
contracts  as  aforesaid,  an  occupier  may,  under  sufficient  pre- 
cautions, remove  his  own  "house-refuse  or  rubbish"  (Public 
Health  Act,  1900,  s.  55,  2nd  par.) 

Sub-s.  14  of  s.  3  of  the  Police  Offences  Act,  1884,  forbidding 
the  emptying  of  any  privy  or  cesspool,  or  the  carting  away  of 
any  night-soil  or  other  offensive  matter,  without  a  license  from, 
and  without  having  given  security  to,  the  local  authority,  must 
be  read  subject  to  the  above  later  provisions.  It  fully  meets, 
however,  the  case  of  an  unlicensed  contractor. 
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XIII.— WATERWORKS 

Open  Races. — A  Borough  Council  may  legally  construct  open 
races  in  connection  with  a  scheme  of  water-supply.*  Open  races 
are  not,  it  is  true,  specially  mentioned  in  the  definition  of 
"  waterworks  "  given  in  the  M.  C.  Act,  s.  287  (1).  But  the  word 
is  defined  as  including  (not  meaning]  all  streams,  &c.  In  a 
definition  thus  worded  the  term  defined  usually  has  its  ordinary 
meaning,  as  well  as  the  meanings  given  to  it  by  the  definition. 
In  the  present  case  I  do  not  read  the  definition  as  being 
exhaustive, f  and  I  think  that  the  word  "waterworks,"  in  its 
ordinary  meaning,  does  include  open  races. 

Where  the  races  are  to  be  constructed  through  privately- 
owned  lands,  the  Council  must  take  under  the  Public  Works 
Act,  or  purchase,  the  lands  required  for  the  races,  or  acquire 
from  the  landowners,  by  private  treaty,  grants  of  the*  right  to 
make  the  races  and  to  conduct  water  through  the  same. 

If  the  lands  are  taken  compulsorily  the  Council  may  offer, 
and  the  Compensation  Court  may  award,  in  full  or  partial 
satisfaction  of  the  compensation  claimed  by  the  landowners,  any 
rights  for  their  benefit  over  the  lands  taken,  such  as  rights  to 
use  water  and  to  have  crossings  provided  over  the  races  (Public 
Works  Act,  1894,  s.  84). 

Borough  Councils'  powers  over  streams  in  Counties. — (Q.)  Do 
ss.  241  and  242  of  the  Public  Works  Act,  1894,  defining 
"drain"  as  including  natural  streams,  and  vesting  the  control 
of  them  in  County  Councils,  override  the  powers  given  to 
Borough  Councils  under  the  M.  C.  Act,  as  to  acquiring  and 
constructing  "  waterworks"  outside  the  borough  ? 

*  As  to  County  Councils  and  Road  Boards,  see  Acts  cited  in  the  next 
opinion. 

t  See  Dunedin  Corpn.  v.  Hislop—lS87— N.Z.L.R.  5  S.C.  per  Williams  J., 
at  pp.  494,  495.  In  this  case  it  was  held  that  the  definition  of  "  waterworks  " 
given  in  s,  312  of  the  M.  C.  Act,  1886,  included  land,  notwithstanding  that 
land  was  not  mentioned.  (Land  is  mentioned  in  s.  287  of  the  1900  Act.) 
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(A.)  The  control  of  natural  streams  is  vested  in  the  County 
Council  for  the  purpose  of  drainage.  There,  nevertheless,  exist 
private  rights  in  the  streams,  and  in  the  water  flowing  therein. 

Part  X.  of  the  Public  Works  Act,  1894,  does  not  empower 
the  County  Council  to  use  the  water  for  water  supply  purposes. 
As  to  this  power  in  Counties  and  Eoad  Districts,  see  the  Water 
Supply  Act,  1891,  and  amendments;  Land  Drainage  Act,  1893, 
ss.  61,  62 ;  and  Part  XI.  of  the  Public  Works  Act,  1894  (giving 
water  supply  powers  in  mining  districts). 

Ss.  241  and  242  of  the  Public  Works  Act,  1894,  do  not 
therefore  prevent  Borough  Councils  from  exercising  the  powers 
of  Part  XXVII.  ("  Waterworks  ")  of  the  M.  C.  Act. 

Taking  Water.— Part  XXVII.  of  the  M.  C.  Act  does  not 
empower  the  Borough  Council  to  take  by  proclamation  under  the 
Public  Works  Act,  1894,  the  waters  of  a  stream,  without  taking 
also  the  bed  on  the  stream.  See  M.  C.  Act,  s.  290  (1),  203  (3) ; 
Public  Works  Act,  1894,  s.  18,  last  par.*  Contrast  the  language 
of  the  repealed  M.  C.  Act,  1886,  s.  316  (3);  s.  317.  The 
"  taking"  in  the  Act  of  1900  means  abstraction — not  taking  by 
proclamation.  Contrast  also  s.  305  of  1900  with  s.  333  of  1886. 
Compensation  would  be  payable  under  the  M.  C.  Act,  1900,  s.  205  ; 
Public  Works  Act,  1894,  s.  68. 

Fireplugs. — S.  307  of  the  M.C.  Act,  1900  (requiring  fire-plugs 
to  be  inserted  in  mains)  applies  to  waterworks  constructed  prior  to 
that  Act.  The  section  repeats  s.  348  of  the  M.  C.  Act,  1886, 
which,  in  its  turn,  repeated  s.  268  of  the  M.  C.,  1876.  The  Acts  of 
1886  and  1900  being  consolidating  Acts,  the  section  in  question 
is  deemed  to  have  been  continuously  in  force  since  the  coming 
into  operation  of  the  Act  of  1876. 

Rival  Proclamations. — Where  a  local  authority  has  acquired 
land  by  proclamation  for  the  purposes  of  a  public  work,  a 
proclamation  in  derogation  thereof  cannot  validly  issue  in  favour 

*  In  counties  a  less  interest  than  the  fee  simple  can  be  taken  by 
proclamation  under  the  Water  Supply  Act,  1891,  ss.  13  (3),  17,  and  20  (1). 
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of  another  local  authority.  Otherwise  that  local  authority  could 
retake  by  proclamation,  and  so  on.  Similarly  a  proclamation 
could  not  defeat  a  prior  right  acquired  by  a  local  authority  by 
private  deed  for  the  purposes  of  a  duly  authorised  public 
work/"'' 


XIV.— FIRE  PREVENTION 

Compensation. — Arresting  Spread  of  Fire. — The  Borough 
Corporation  bears  the  loss  (or  the  loss  uncovered  by  insurance) 
caused  by  orders  given  by  a  Fire  Inspector  to  pull  down  buildings 
or  do  other  acts  to  prevent  the  spread  of  a  fire  (M.  C.  Act,  s.  316). 

Compensation. — Fire  Inspectors. — A  suggestion  was  made  that 
the  Borough  Council  might  be  in  a  better  position,  as  regards 
liability,  if  no  Fire  Inspector  were  present.  It  is  true  that,  in 
that  case,  the  Council  would  not  be  liable  to  pay,  under  s.  316  of 
the  M.  C.  Act,  compensation  for  uninsured  or  partially  insured 
buildings.  But,  on  the  other  hand,  the  Council  would  not,  in 
the  absence  of  a  Fire  Inspector,  have  the  statutory  power  to  pull 
down  houses  given  by  sub-s.  4  of  s.  314.  The  Council  is  advised 
not  to  rely  on  the  Common  law  right  to  do  acts  to  prevent  the 
spread  of  a  fire.  This  right  is  given  to  the  owner  of  a  house  in 
danger  of  the  fire  ;  not  to  the  local  authority. 

*  In  Bluff  Harb.  Bd.  v.  Campbelltown  Corpn.— 1903— 23  N.Z.L.R.  126, 
decided  since  the  above  opinion  was  given,  it  was  held : — 

(1)  That  a  municipal  corporation  cannot  under  the  M.C.  Act,  s.  290,  and 

the  Public  Works  Act,  1894,  s.  11,  take  land  occupied  and  used  for 
waterworks  already  constructed ; 

(2)  That  a  Harbour  Board  may  construct  waterworks  to  obtain  a  supply 

of  water  for  shipping  ;  and 

(3)  That  the  principle  of  Plimmer  v.  Wellington  Corpn. — 1884 — 9  A.C. 
699  applies  to  the  case  of  a  line  of  pipes  laid  by  a  Harbour  Board 
under  borough  streets  by  the  licence  of  the  Council,  and  from  which 
the  Council  has  had  benefit  for  fire  extinction  and  other  purposes; 
and  that  therefore  such  a  licence  is  irrevocable. 

Powers  to  take  land  compulsorily  are  read  strictly  (Simpson  v.  South 
Staffordshire  W.  Co.— 1865— 34  L.J.  Ch.  380 ;  Kitchener  v.  Waihemo  C.C.— 
1884— N.Z.L.R.  3  S.C.  116;  Bluff  Harb.  Bd.  v.  Campbelltown  Corpn.  (above). 
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Policies  of  fire  insurance  probably  cover  damage  of  the 
description  alluded  to,  even  though  the  acts  causing  the  damage 
are  not  done  under  the  direction  of  a  Fire  Inspector  and, 
therefore,  do  not  come  within  the  first  paragraph  of  s.  316. 

Autlwrities. — Manby  v.  Scott — 1908 — Smith's  Leading  Cases, 
Vol.  2,  447  ;  Stanley  v.  Western  Insurance  Co.— 1868— L.R.  8  Ex. 
at  p.  74  ;  Bunyon's  Fire  Insurance — 1893 — 4th  ed.  55-57  ; 
Porter's  Insurance— 1898-  3rd  ed.  129-181  ;  Babcock  v.  Mont- 
gomery— 6  Barb.  (N.Y.)  687  ;  Am.  &  Eng.  Encycl.  of  Law — 
1899— 2nd  ed.,  Vol.  18,  p.  129. 

Liability  for  Accidents  to  Firemen. — The  Borough  Council  is 
not  liable  for  an  accident  to  an  unpaid  member  of  a  voluntary 
brigade,  as  there  is,  in  such  case,  no  contract  of  service  with  the 
corporation.  Neither  the  approval  by  the  Council  of  the  names 
of  proposed  members,  nor  the  granting  by  it  of  subsidies  to  the 
Brigade,  would  render  the  Council  liable.  Where,  however,  a 
contract  of  service  exists,  the  Council  would  be  liable  under  the 
Workers'  Compensation  for  Accidents  Acts,  and  also  (in  cases  of 
negligence)  under  the  Employers'  Liability  Acts  and  at  Common 
law. 

Fire  Escapes. — One-storied  buildings  are  not  exempted  from 
s.  818  of  the  M.C.  Act.  Such  a  building  might  require  additional 
means  of  escape. 

Special  Loan. — The  Borough  Council  may  raise  a  special  loan 
to  erect  buildings  for  fire-brigade  stations,  or  to  make  additions 
to  such  buildings  (Local  Bodies  Loans  Act,  1901,  s.  3).  S.  810 
of  the  M.C.  Act  expressly  directs  appliances  to  be  paid  for  out 
of  the  General  Account.  See  definition  of  this  Account  in  the 
M.C.  Act,  s.  164  (1).  A  special  loan  cannot  therefore  be  raised 
for  the  appliances. 
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XV.— LIGHTING 
INTRODUCTORY  NOTE 

UNDER  Part  XXX.  of  the  M.  C.  Act,  1900,  the  Borough  Council 
has  power  to  light  its  streets  and  to  supply  gas  and  electricity  to 
the  inhabitants  of  the  Borough.  The  Council  may  also  purchase 
any  gas  or  electric  light  works  constructed  in  the  borough  (s.  382), 
and  the  directors  of  gas  and  electric  lighting  companies  are 
expressly  authorised  to  sell  their  undertakings  to  the  corporation 
(s.  333). 

The  Council  may  also  contract  for  lighting  the  streets  and 
the  public  buildings  of  the  borough  (s.  334). 

Where  gasworks  have  been  established  in  a  borough  under 
statutory  authority,  the  Council  may  not  establish  similar 
works  to  supply  the  same  locality  or  any  part  thereof,  except  by 
virtue  of  a  special  Act  (s.  332  (2).  As  to  the  case  of  competing 
electric  light  works,  see  s.  335. 

The  Council,  in  relation  to  electric  lighting  and  the  supply  of 
electricity,  is  required  to  observe  the  provisions  of  Part  IV.  of  the 
Electric  Lines  Act,  1884. 

Surplus  profits  arising  from  gas  or  electric  light  works  may  be 
transferred  to  the  General  Account.  M.C.  Amt.  Act,  1902,  s.  33. 

Section  33  of  the  Town  Districts  Act,  1881,  gives  to  Town 
Boards  the  powers  of  a  Borough  Council  in  relation  to  lighting,  and 
provides,  further,  that  the  Town  Board  may  contract  with  any 
person  for  the  lighting  of  public  lamps  within  the  district  by 
other  means  than  gas,  notwithstanding  that  gasworks  may  be 
established  in  the  district. 

County  Councils-  may  light  roads,  bridges,  public  places  and 
public  buildings  in  their  districts  (Counties  Act  Amendment  Act, 
1903,  s.  12). 
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OPINIONS 

Gasworks.  —  Concessions.  —  The  Borough  Council  has  not 
power  to  grant  to  a  private  company  the  right  to  supply  a 
town  generally  with  gas.  The  company  would  require  to  obtain 
a  private  Act.  The  Council,  however,  has  power  under  s.  834 
to  contract  for  the  lighting  of  the  streets,  public  places,  and 
public  buildings  of  the  borough. 

Gas  Charges. — By  s.  831  of  the  M.  C.  Act  these  charges  are 
deemed  separate  rates.  This  enactment  does  not,  however, 
empower  the  Council  to  collect  the  charges  from  the  owners, 
mortgagees,  or  other  persons,  not  being  consumers,  under  s.  54  of 
the  Eating  Act,  1894.  The  building  supplied  is  not  necessarily 
"ratable  property,"  and  the  consumer  is  not  necessarily  the 
"  occupier  "  within  the  Bating  Act,  1894.  Observe  the  language 
of  the  M.  C.  Act,  ss.  322,  323,  327,  and  830 ;  also  definition  of 
"  occupier"  in  s.  8.  S.  831  means  that  the  Council  may  recover 
summarily  from  the  consumer  without  proof  of,  formal  contract 
to  pay.  In  recovering  from  the  consumer,  the  two  years'  limit, 
however,  applies. 

Lighting  Rate. — A  rate  under  s.  107  of  the  M.  C.  Act  for 
lighting  streets  and  public  buildings  is  leviable  upon  the  un- 
improved value,  where  that  system  is  in  force.  It  is  not  a 
"gas  rate  "  or  "electric  light  rate  "  within  the  exempting  s.  20 
of  the  Eating  on  Unimproved  Value  Act,  1896. 

Lighting  may  be  paid  for  out  of  general  rates,  s.  107  being 
permissive  only.* 

Electric  Lighting  by  private  firms. — A  private  firm  cannot 
legally  put  up  an  electric  light  for  lighting  purposes  as  an 
undertaking  of  a  public  nature  without  the  authority  of  a  special 
Act.  Under  s.  51  of  the  Electric  Lines  Act,  1884,  the  Electric 

*  As  to  the  liability  of  gas  companies  to  be  rated  in  respect  of  their 
mains  laid  under  streets,  see  ante  p.  53;  and  post,  Part  II.  "Tramways"; 
Sydney  Corpn.  v.  Australian  Gas  Light  Co.— 1902— 3  N.S.W.  St.  R.  G6  ;  Glebe 
Corpn.v.  Lukey — 1903 — it.  698.  As  to  recovery  of  arrears  of  gas  rates  due  by 
outgoing  occupiers,  see  Cannon  Co.  v.  Gas  Lt.  Co. — 1904 — 91  L.T.  110  (H.L.) 
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Telegraph  Commissioner  may,  however,  notwithstanding  the 
proviso  in  s.  54,  license  a  private  firm  to  put  up  lighting  lines, 
other  than  as  a  public  undertaking,  although  such  lines  may 
extend  beyond  the  limits  of  the  premises  wherein  the  electricity 
is  generated.  (The  proviso  to  s.  54  states  that  a  special  Act  is 
not  necessary  where  the  electric  line  does  not  extend  beyond  the 
limits  of  the  premises.  It  does  not  say  that  a  special  Act  is 
necessary  where  the  line  does  extend  beyond  those  limits.) 

Gas. — Competition. — The  Borough  Council  can  without  a 
special  Act  compete  with  a  gas  company  whose  works  are  not 
established  under  an  Act  of  Parliament,  although  the  Council 
may  have  authorised  the  company  to  lay  mains  in  the  streets. 
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Hoardings. — Commission.—  The  Borough  Council  can,  under 
s.  405  (3)  of  the  M.  C.  Act,  impose  license  fees  in  respect  of 
hoardings  licensed  under  s.  354.  The  Council  can  also  legally 
pay  a  percentage  of  these  fees  to  an  employee  for  looking  after 
the  hoardings.  Such  percentage  would  be  an  "  allowance  "  under 
s.  82,  The  Council  could  not  legally  farm  out  the  collection  of 
the  license  fees  to  a  person  who  should  agree  to  pay  the  Council 
a  fixed  annual  sum,  retaining  the  fees  collected. 

Hoardings. — Notices. — The  power  of  a  person  to  exhibit 
notices  on  his  own  premises  is  not  limited  to  notices  concerning 
his  business  (M.  C.  Act,  s.  354  ;  Amt.  Act,  1903,  s.  7). 

Open  Spaces. — Extract  from  opinion  given  14th  December, 
1901,  under  the  now  repealed  sub-s.  1  of  s.  352  of  the  M.  C.  Act, 
1900 — "  The  present  case  seems  to  be  one  of  making  alterations 
to  an  existing  building.  If  the  existing  dwelling-house  was 
erected  before  the  Act  of  1900  came  into  force,  s.  352  does  not 
seem  to  apply  at  all.  Sub-s.  1  speaks  of  erecting  a  new  dwelling- 
house,  and  sub-s.  (1)  par.  (f)  refers  to  persons  making  alterations 
or  additions  to  such  dwelling-house,  i.e.,  a  new  dwelling-house 
erected  after  the  Act." 
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A  decision  to  the  like  effect  was  given  on  the  5th  February, 
1902,  in  re  Parsons,  22  N.Z.L.E.  290.  See  also  Doyle  v.  Merry 
—  1902—22  N.Z.L.E.  648. 

By  sub-s.  5  of  s.  27  of  the  M.  C.  Amt.  Act,  1902,  it 
is  provided  that  "  where  any  alteration  or  addition  is  made  to  any 
dwelling-house  (whether  erected  before  the  commencement  of 
this  Act  or  not)  the  open  space  attached  to  such  dwelling-house 
shall  not  be  diminished  by  such  alteration  or  addition  so  as  to 
leave  a  lesser  area  than  is  required  by  this  section  to  be  provided." 

The  new  requirements  as  to  open  spaces  are  set  out  in  sub-ss. 
1,  2,  and  8  of  s.  27  of  the  Act  of  1902  (as  amended  by  s.  18  of  the 
Act  of  1903),  and  certain  definitions  are  given  in  sub-ss.  4,  6, 
and  7. 
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Library. — A  library  rate  can  be  struck  under  s.  109  of  the 
M.  C.  Act  only  where  the  library  belongs  to  the  Borough  Corpora- 
tion, or  is  under  the  sole  control  of  the  Borough  Council.  The 
Council  can,  however,  aid  a  library  carried  on  by  other  persons, 
but  not  for  private  profit  (s.  357). 

As  to  libraries  in  other  districts,  see  the  Counties  Act,  1886, 
s.  293  ;  the  Public  Libraries  Act,  1869  ;  and  the  Public  Libraries 
Powers  Act,  1875. 

Music. — Payment  of  Musicians. — S.  355  of  the  M.  C.  Act, 
authorising  Borough  Councils  to  provide  lands  and  buildings  for 
pleasure  grounds,  gardens,  music  halls,  etc.,  impliedly  authorises 
the  Council  to  pay  performers  in  bands  to  be  pluyed  in  such  lands 
and  buildings.  On  the  same  principle  the  Council  may  lawfully 
pay  custodians,  gardeners,  and  other  persons,  although  the  section 
gives  it  no  express  power  to  make  these  payments. 

Omnibus  Service. — A  local  authority  cannot  legally  establish  or 
subsidise  an  omnibus  service.  19th  March,  1900.  See  Att.  Gen. 
v.  London  County  C. — 1901 — 1  Ch.  781  (reported  since  the  above 
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opinion  was  given)  in  which  case  it  was  held  by  the  English 
Court  of  Appeal  that  a  statutory  body  having  power  to  own  and 
work  tramways,  could  not,  without  statutory  authority,  run 
omnibuses  as  feeders  to  its  tramways.  The  omnibus  business, 
in  the  English  case,  was  engaged  in  as  a  separate  undertaking, 
and  was  not  necessarily  incidental  to  the  tramway  business 
(pp.  781,  802). 

As  to  what  powers  are  incidental  to  statutory  powers,  see  also 
Att.  Gi>n.  \.  (irc.at  Eastern  Hit/.  Co. — 1880 — 5  A.C.  473.  Muni- 
cipal corporations  in  England  are  Common  law  corporations,  and 
have  wider  powers  than  purely  statutory  corporations  (Att.  Gen. 
v.  London  Count;/  C.  (above)  at  pp.  781,  797,  806,  809).  All  local 
authorities  in  New  Zealand  are  purely  statutory  corporations.* 

Onjan. — The  question  was  whether  a  Borough  Corporation 
could  legally  purchase  an  organ  to  be  placed  in  a  certain  public 
building.  Its  use  was  to  be  regulated  by  the  Corporation.  The 
advice  (given  before  the  passing  of  the  M.  C.  Amt.  Act,  1902) 
was  that  if  the  building  in  question  was  one  of  those  referred  to  in 
s.  357  of  the  M.  C.  Act,  1900  (athenreums,  etc.),  the  Council  could 
legally  "  aid  "  the  institution  carried  on  therein  by  so  providing 
an  organ.  (The  section  says  "  maintain  or  otherwise  aid.")  But 
not  so  if  the  building  was  not  within  the  section.  But  now  by 
s.  26  of  the  amending  Act  of  1002,  the  power  of  the  Council  to 
maintain  and  aid  institutions  referred  to  in  that  section,  and  in 
ss.  355-857,  is  in  effect  limited  to  maintenance  and  aid  by  way  of 
money  or  of  grant  or  lease  of  land. 

The  words  "maintain  or  otherwise  aid"  appear  in  s.  293 
of  the  Counties  Act,  1886. 

Recreation  Ground— Taking:  Loan:  Sale:  Lease. —  A  Borough 
Council  has  power  to  compulsorily  acquire  lands  under  the  Public 
Works  Act,  1894,  for  use  as  recreation  grounds.  See  M.  C.  Act, 
s.  355  (1) ;  203  (3) ;  Public  Works  Act,  1903,  s.  16. 

The  Council  may  raise  a  special  loan  for  this  purpose  (Local 
Bodies  Loans  Act,  1901,  s.  3). 

*  By  the  M.C.  Act  of  1900.  s.  2(51,  Borough  Councils  are  empowered  to 
establish  ferry  services. 
H 
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The  Council  cannot  sell  surplus  parts  of  the  recreation  ground. 

As  to  the  granting  by  local  authorities  of  exclusive  use  of  the 
recreation  ground  and  fixing  charges  for  such  use,  see  Public 
Reserves  Act  1881  Amendment  Act,  1885,  s.  4. 

Recreation  Ground. — Transfer  of  Closed  Street. — On  a  street 
which  passes  into  a  recreation  ground  being  legally  stopped  by 
the  Borough  Council,  no  transfer  from  the  Crown  is  necessary, 
as  the  soil  of  the  street  is  vested  in  the  Borough  Corporation 
(M.  C.  Act,  s.  212  (1).  The  District  Land  Registrar  would  issue 
a  Certificate  of  Title  to  the  Corporation  under  the  Land  Transfer 
Act,  1885,  s,  10  (4).  He  would  require  a  plan  of  the  stopped 
street,  prepared  by  an  authorised  surveyor. 

Recreation  Ground. — Public  Domains  Act,  1881. — Leasing. — 
The  Borough  Council  as  delegate  under  s.  12  of  the  above  Act, 
desires  to  lease  a  portion  of  a  reserve  to  a  bowling  club.  The 
Council  cannot  grant  a  lease,  as  the  leasing  powers  of  s.  5  are 
not  delegated.  The  Governor,  however,  can,  if  so  advised,  grant 
a  lease  under  s.  5.  By  s.  8  of  the  amending  Act  of  1908,  "  no 
portion  of  any  domain  used  for  public  recreation  shall  be  leased 
for  building  purposes."  Probably  the  club  would  desire  to  erect 
a  pavilion  or  some  such  structure.  But  as  the  land  would  be 
used  primarily  as  a  bowling  green,  the  erection  of  the  structure 
would  not  be  contrary  to  this  section. 

Recreation  Ground. — Leasing. — BuiliUnijs. — S.  20  of  the  M.  C. 
Amt.  Act,  1908,  provides  that  "  where  any  land  vested  in  the 
Council  for  purposes  of  recreation  or  public  utility  is  hereafter 
leased,  the  lessee  shall  not  erect  thereon  any  dwelling-house  or 
business  premises  notwithstanding  anything  to  the  contrary  in 
his  lease."  This  section  does  not  override  the  provisions  of  any 
special  Act — that  is  to  say,  of  any  Act  making  special  provision 
as  to  any  particular  reserve  or  other  land.  The  Legislature, 
where  it  has  dealt  specially  with  a  subject  matter,  is  regarded  as 
silently  excluding  that  case  from  any  later  general  enactment, 
though  expressed  in  negative  terms.  For  authorities,  see  Part 
III.,  heading  II.,  "  Miscellaneous  Opinions  " — "  Construction  of 
Statutes,"  )><>Nt ;  also  ante  p.  86. 
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Section  20  would  not  override  any  building  covenant  contained 
in  a  lease  granted  under  a  special  Act  authorising  such  covenant.* 

Town  Clock. — A  local  authority  cannot  legally  contribute 
money  towards  the  erection  or  maintenance  of  a  town  clock  in 
the  local  Post  Office.  The  power  of  a  Borough  Council  to 
contribute  towards  objects  under  the  care  of  other  persons  and 
authorities  is  set  out  in  the  M.  C.  Act  of  1900,  s.  855-857, 
and  the  Amt.  Act  of  1902,  s.  26,  and  the  work  in  question 
does  not  come  within  any  of  these  sections.  A  local  authority 
can  however  set  up  and  maintain  a  clock  in  connection  with,  and 
as  part  of,  a  Town  Hall,  or  other  public  building  which  it  is 
authorised  to  erect  or  provide. 
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Churchex. — S.  367,  M.  C.  Act,  imposing  a  penalty  on  "  any 
owner  or  occupier,  or  person  having  the  control  "  of  the  building 
for  "  allowing."  it  to  be  used  without  being  licensed,  is  not  made 
applicable  to  churches  (M.  C.  Amt.  Act,  1902,  s.  29).  Questions 
may  arise  as  to  who  is  the  person  "  making  default,"  under  the 
general  penalty  clause  (M.  C.  Act,  s.  895).  The  Act  should  be 
amended  or  a  by-law  passed. 

Halls  attached  to  churches. — These  halls,  if  used  as  lecture  and 
concert  rooms,  require  licensing  under  the  M.  C.  Act,  ss.  362-367. 

Salvation  Arm;/  Barracks. — These  buildings  now  come  under 
s.  29  of  the  amending  Act  of  1902,  as  being  used  for  public 
worship.  A  license  fee  is  payable  if  the  building  is  not  used 
exclusively  for  public  worship.  See  first  opinion,  above. 


*  See  further  as  to  granting  leases  of  reserves,  Sol.-Gen.  v.  Dunedin 
Corpn.— 1877— 2  N.Z.  Jur.  (N.S.)  S.C.  170;  Sol.-Gen.  v.  Wellington  Corpn. 
—1900—21  N.Z.L.R.  1. 
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Fenced  enclosure. — A  fenced  enclosure,  let  for  football  and  other 
sports,  is  not  within  the  Act.  The  words  "  enclosure"  (s.  362) 
and  "  premises "  (sub-s.  2  of  s.  867)  refer  to  lands  used  for 
circuses,  &c.,  which,  though  not  conducted  within  "  buildings," 
are  attended  by  some  of  the  risks  described  in  clause  2  of  the 
13th  Schedule. 

Building  By-lairs. — The  Council  cannot  legally  refuse  to 
license  a  public  building  with  a  view  to  indirectly  compelling 
compliance  with  its  building  by-laws.  If  a  satisfactory  report  is 
made  under  the  18th  Schedule  of  the  M.  C.  Act,  the  owner  can 
compel  the  issue  of  a  license. 


XIX.— BY-LAWS 

INTRODUCTORY  NOTE 

Requisites  of  a  Valid  By-law 

THE  principal  requisites  at  Common  law  of  a  good  by-law  are  : 

(1)  that  it  be  within  the  powers  of   the  authority  making  it ; 

(2)  that  it  be  not  contrary  to  the  general  law;  (3)  that  it  be  in 
addition  to  the  general  law  ;  (4)  that  it  be  of  general  application  ; 
(5)  that  it  be  certain  in  its  terms ;  (6)  that  it  be  reasonable  ; 
(7)  that  it  reserve  no  dispensing  poAver  to  the  authority  making 
it ;  and  (8)  that  the  penalty  provided  be  a  legal  one. 

(1)    POWERS 

A  by-law  that  transgresses  the  powers  of  the  authority  is  said 
to  be  ultra  rirex  :  when  within  these  powers  it  is  intra  vires. 

(2)  NOT  CONTRARY  1O  THE  GENERAL  LAW 

It  is  expressly  declared  by  the  M.  C.  Act,  s.  406  (1)  that  a 
borough  by-law  shall  not  be  valid  if  repugnant  to  the  laws  of 
New  Zealand.  A  by-law  is,  however,  repugnant  to  the  general 
law  only  when  it  makes  unlawful  that  which  the  general  law 
says  is  lawful :  see  per  Channell  J.  in  Gentel  v.  llapps — 1902 — 
1  K.B.  at  p.  166.  See  also  per  Stout  C.  J.,  in  Watt  v.  I  well 
—1903—23  N.Z.L.B.  205. 
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(3)    ADDITION    TO    GENERAL    LAW 

It  is  now  enacted  that  a  borough  by-law  shall  not  be  invalid 
merely  because  it  deals  with  a  subject  dealt  with  by  the  general 
law  (M.  C.  Act,  s.  405  (7). 

(4)   GENERAL    APPLICATION 

The  by-law  may  not  "  make  fish  of  one  and  flesh  of  another." 
Within  the  area,  and  as  regards  the  persons,  to  be  affected 
thereby,  it  must  be  impartial  in  its  operation. 

(5)    CERTAINTY 

It  was  formerly  considered  that  everything  that  was  required 
to  be  done  under  a  by-law  should  be  specified  therein.  This 
was  contrary  to  the  practice  as  regards  building  and  sanitary 
by-laws,  by  which  many  subsidiary  works  were  often  directed  to 
be  done  to  the  approval  of  officers,  without  being  particularly 
mentioned. 

In  recent  years,  however,  several  by-laws  made  by  public 
representative  bodies  in  which  works  were  directed  to  be  done  to 
the  approval  of  the  local  authority  or  its  officers,  Lave  been 
adjudicated  upon  without  any  objection  being  made  on  that 
score.  See  Robinson  v.  Barton-Keel^  L.  Bd.—  1883 — 8  A.C.  798  ; 
Lutton  v.  Dohertij— 1885— L.R.  (Ir.)  16  Q.B.  493  ;  McGitt  v. 
Garbntt — 1886 — N.Z.L.R.  5  S.C.  73  (compare  Munro  v.  Watson 
—1887— 57  L.T.  366)  ;  Martin  v.  Wyatt— 1883— 48  J.P.  215. 
In  HorseU  v.  Snrridon  N.  T.  L.  Bd.— 1888— 58  L.T.  732,  the 
statute  authorised  the  local  authority  to  determine  specially  as  to 
particular  premises,  and  in  Yabbicom  v.  Kiny — 1899 — 1  Q.B.  444, 
the  statute  authorised  the  local  authority  to  approve  of  building 
plans.  Bee  against  the  power  to  reserve  a  discretion,  the  query 
by  Bramwell  B.  in  Yoiititj  v.  Kdn-arda— 1864— 11  L.T.,  at  p.  425 
(criticised  in  Hallv.  N-Lcon— 1875—  L.R.  10  Q.B.  152)  ;  Eiddiford 
v.  Cottier  (No.  2)— 1896— 15  N.Z.L.R.  344. 

But  now,  by  sub-s.  1  of  s.  405  of  the  M.  C.  Act,  it  is  enacted 
that  borough  by-laws  "  may  require  any  works  or  things  to  be 
executed  or  done  of  materials,  within  a  time,  or  in  a  manner  to 
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be  directed  or  approved  in  any  particular  case  by  the  Council  or 
any  officer  thereof,  or  other  person."  Nevertheless,  it  seems 
proper  that  Borough  Councils  should,  as  far  as  can  conveniently 
be  done,  set  out  in  their  by-laws  the  conditions  to  be  observed  by 
the  persons  to  be  bound  thereby,  while  in  the  case  of  by-laws 
made  by  other  local  authorities  it  is  advisable  in  the  state  of  the 
law  as  shown  above  that  the  very  things  required  to  be  done 
should  be  specified,  or  at  all  events  that  discretions  reserved  to 
the  local  authority  or  its  officers  should  be  limited  to  subsidiaiy 
matters. 


(0)   REASONABLENESS 

Formerly  many  by-laws  were  held  invalid  as  being  unreasonable. 
The  by-laws  most  frequently  adjudicated  upon  in  the  older  books 
were  made  by  close  corporations  and  trading  guilds  and  were 
generally  framed  in  restraint  of  trade,  a  subject  jealously  guarded 
by  the  Common  law.  See  Toronto  Corpn.  v.  Viryo — 1896 — A.  C. 
88;  King  v.  Hargreave*— 1893— 12  N.Z.L.R.  284.  But  since 
the  reform  of  the  old  English  Boroughs  and  the  advent  of  the 
present  age  of  sanitation  a  distinction  has  been  made  in  favour 
of  by-laws  framed  by  local  authorities  elected  by  the  inhabitants 
of  districts,  and  such  by-laws  are  now  "  benevolently  "  interpreted. 
See  Kmse  v.  Johnson — 1898 — 2  Q.B.  91  ;  Mattery  v.  Naylor — 
1888—13  A.  C.  446  (on  app.  from  N.S.W) ;  Burnett  v.  Berry— 
1896—1  Q.B.  641  ;  Ex  p.  Price— 1899-  20  N.S.W.L.R.  (L)  348, 
849;  Bell  v.  Johnston— 1899— 18  N.Z.L.R.  185;  White  v. 
>/or%— 1899— 2  Q.B.  34  ;  Thowa*  v.  Sitters— 1900— 1  Ch.  10  ; 
Re  Richmond  City— 1900— 25  V.L.R.  623  ;  Hickey  v.  Ha//— 1900 
—65  J.P.  232  ;  Conrick  v.  Johnson— 1902— 22  N.Z.L.R.  704  ; 
Salt  v.  Scott-Hall— 1903— 2  K.B.  245  ;  Uentel  v.  Raw*— 1902— 1 
K.B.  160.  See  however  re  Flemington  Borough — 1901 — 27 
V.L.R.  7  (fixing  hours  for  driving  cattle  through  streets)  dis- 
tinguishing Slattery  v.  Naylor  and  Kruse  v.  Johnston  (above)  on 
the  ground  that  the  closing  of  the  cemetery  in  the  former  case, 
and  the  suppression  of  ribald  songs  in  the  latter,  were  matters 
almost  exclusively  of  local  concern ;  while  the  enforcement  of 
the  by-law  in  question  would  dislocate  the  railway  service  of  the 
Colony,  and  interfere  with  the  supply  of  meat  to  Melbourne. 
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In  Gunner  v.  Helding— 1902— 28  V.L.R.  303,  the  Full  Court 
(Madden  C.J.,  Williams,  Holroyd,  A'Beckett,  and  Hodges,  J.J.) 
approved  of  the  principles  laid  down  in  the  Flemington  Case, 
saying: — "In  that  case  we  considered  all  the  English  authorities, 
and  we  thought  that  there  still  is  now,  as  there  always  was, 
jurisdiction  in  the  Court  to  say  whether  a  by-law  is  reasonable 
or  not,  but  always  with  this  reservation,  that  the  Court  should 
show  every  consideration  to  those  in  authority,  and  should  be  very 
cautious  in  interfering  with  their  discretion,  but  that  where  a 
by-law  is  shown  to  be  clearly  unreasonable,  the  Court  will  declare 
it  to  be  void  "  (at  p.  321). 

In  the  recent  case  of  Grater  v.  Montagu,  reported  in  the  N.  Z. 
Mercantile  Gazette,  of  20th  October,  1904,  Williams  J.  held  a 
borough  by-law,  relating  to  tires  on  vehicles,  to  be  unreasonable 
and  oppressive.  His  Honor  also  made  the  distinction  that  the 
by-law  affected  persons  not  residing  in  the  borough — affecting, 
indeed,  "  the  right  of  every  subject  of  His  Majesty  to  use  the 
King's  highway."  He  further  pointed  out  that  in  England  by-laws 
have  to  be  submitted  to  public  authorities  before  becoming  law,:|: 
and  considered  that  the  absence  of  this  check  in  New  Zealand 
should  lead  the  Court  to  deal  with  by-laws  with  a  somewhat  freer 
hand. 

A  by-law,  the  terms  of  which  are  so  uncertain  that  those 
intended  to  be  bound  thereby  cannot  clearly  ascertain  what  they 
are  required  to  do  or  abstain  from  doing  will  be  held  invalid 
See  Brown  v.  Mclnneit8—1896—15  N.Z.L.K.  256.  So  will 
by-laws  that  require  persons  to  execute  works,  but  do  not  allow  a 
set  and  sufficient  time  for  the  purpose,  either  after  notice  or 
otherwise.  See  Maud  v.  Burke— 1888— 6  N.Z.L.B.  753;  cf. 
Nokes  v.  Islington  Corpn.  (No.  1)— 1904— 1  K.B.  610  ;  Stiles  v. 
Galinski — ib.  615  ;  Nokes  v.  Islinyton  Corpn.  (No.  2)  ib.  615.  As 
to  the  length  of  time  to  be  allowed,  however,  the  Court  will  not, 
save  extreme  cases,  set  its  opinion  against  the  knowledge  and 


*  This   was  so  with  the  Sydney  by-law  in  Slattcry  v.  Naylor— 1888  — 13 
A.C.  446. 
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experience  of  the  local  authority  (same  cases,  per  Lord  Alverstone 
C.J.,  at  pp.  623,  624).  See  also  hereon  Hall  v.  Nixon — 1875 — 
L.R.  10  Q.B.  at  p.  160  per  Lush  J  ;  Hattersley  v.  Burr— 1866— 4 
H.  &  C.  523. 

Sub-s.  8  of  s.  405  of  the  M.  C.  Act,  1900,  declares  that  "  the 
Council  shall  have  a  wide  discretion  as  to  the  provisions  to  be 
contained  in  any  by-law,  and  as  to  the  reasonableness  of  such 
provisions."  This  enactment,  however,  probably  does  no  more 
than  declare  the  later  views  of  the  Courts  on  the  subject  of 
the  construction  of  the  by-laws  of  all  public  representative 
authorities. 

(7)   DISPENSING    POWER 

The  requirement  that  a  by-law  shall  not  reserve  a  dispensing 
power  to  the  makers  thereof,  is  closely  connected  with  the 
rules  that  by-laws  shall  be  certain  and  reasonable.  An 
inroad  upon  this  requirement  has,  it  is  true,  been  made  by  the 
M.  C.  Act,  1900,  s.  405  (2).  This  enactment,  however,  relates 
only  to  borouijh  by-laws.  It  is  therefore  necessary  to  notice  the 
rule  at  Common  law  for  the  benefit  of  other  local  authorities. 

This  rule  is  well  exemplified  by  the  recent  cases,  Staples  v. 
Wellington  Coi-pn.— 1900— 18  N.Z.L.B.  857,  and  Barker  v. 
Bonrnenwuth  Corjm. — 1902—86  L.T.  449.  In  the  former  case  a 
by-law  was  held  bad  by  Stout  C.  J.  for  providing  that  in  the 
case  of  hotels  and  other  public  buildings,  the  City  Council  inight 
impose  such  conditions  as  it  should  in  each  case  think  necessary 
for  the  protection  of  the  public  from  fire,  and  in  particular 
might  require  any  parts  of  any  such  buildings  to  be  constructed 
of  different  materials  and  in  a  different  manner  from  those 
required  by  the  general  building  by-law  in  force.'"':  In  the 
latter  case  a  by-law  was  held  bad  by  Lord  Alverstone  C.  J. 

*  In  Collins  v.  Walters— 1904— 7  Gaz.  L.E.  63,  a  by-law  by  the  County 
Council  made  under  s.  130  (2)  (li)  of  the  Public  Works  Act,  1894,  was  held 
invalid  for  leaving  the  roads  to  be  closed  to  heavy  traffic,  and  the  time 
during  which  roads  were  to  be  so  closed,  to  be  determined  by  reso.utiou. 
See  also  Hanlon  v.  Pohangina  C.  C.— 1904— 7  Gaz.  L.K.  80,  81. 
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and  Darling  and  Channell  JJ.  for  providing  that  persons 
should  not  hawk  goods  on  the  beach,  except  in  pursuance  of  an 
agreement  with  the  corporation. 

In  Mimt  v.  Doyle— 1904— 6  Gaz.  L.R.  554,  the  full  Supreme 
Court  dealt  with  a  case  under  the  said  section  405  (2)  of  the 
M.  C.  Act,  1900.  The  Court  in  its  judgment,  however,  stated 
that  under  the  previously  existing  law  "  a  by-law  which  left  any 
essential  matters  to  be  prescribed  by  a  resolution  of  the  Council 
.  .  .  would  undoubtedly  have  been  bad."  The  Court  pro- 
ceeded to  approve  of  Staples  v.  Wellington  Corpn.  and  Parker  v. 
liuiirnemuitth  Corpn.  (above). 

Section  405  (2)  of  the  M.  C.  Act,  1900,  enacts  that  "a 
by-law  may  leave  any  matter  or  thing  to  be  determined,  applied, 
dispensed  with,  prohibited,  or  regulated  by  the  Council  from  time 
to  time  by  resolution,  either  generally  or  for  any  classes  of  cases, 
or  in  any  particular  case."  The  Court  held  in  Munt  v.  Doyle 
(above)  that  this  subsection  could  not  be  restricted  to  matters  of 
detail,  but  extended  to  matters  of  substance.  It  accordingly  held 
valid  a  by-law  enabling  the  Council  to  fix  by  resolution  the  streets 
on  which,  and  the  times  when,  traction  engines  might  travel 
in  the  city.  The  Court,  however,  queried  whether  in  an  extreme 
case,  amounting  to  an  abuse,  it  would  not  limit  by  interpretation 
the  scope  of  the  words  of  the  sub-section  (p.  557,  2nd  column). 
The  writer  may  be  permitted  to  add  that  he  conceives  the 
intention  of  the  Legislature  to  have  been  to  prevent  the  setting 
aside  of  fair  and  reasonable  by-laws  on  technical  grounds. 

It  will  be  observed  that  the  Full  Court,  in  treating  of  the  law 
independently  of  this  sub-section,  spoke  of  by-laws  leaving  any 
"  essential  "  matters  to  be  prescribed.  In  this  connection  maybe 
cited  the  case  of  Salt  v.  Scott-Hall— 1903— 2  K.B.  245,  in 
which  it  was  held  by  Lord  Alverstone  C.J.  and  Wills  and 
Channell  JJ.  that  the  fact  that  a  by-law  prohibiting  the 
erection  of  buildings  not  constructed  of  brick,  stone,  or  other 
hard  and  incombustible  material  did  not  reserve  to  the  local 
authority  any  power  to  exempt  exceptional  cases  from  its  opera- 
tion— as,  for  instance,  where  the  building  was  remote  from  other 
buildings  and  had  all  its  rooms  on  the  ground  floor— did  not 
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make  the  by-law  unreasonable  and  void,  but  that  the  Justices 
might  meet  any  such  case  by  dismissing  the  information  or 
imposing  only  a  nominal  penalty.  Lord  Alverstone  C.J.  said : — 
"  It  would  no  doubt  be  more  satisfactory  if  in  by-laws  of  this 
kind  there  were  reserved  to  the  local  authority  a  discretionary 
power  to  exempt  exceptional  cases  from  their  application  " 
(p.  247).  Bee  also  per  Channell  J.  at  p.  248.  The  Court, 
similarly  constituted,  was  of  the  like  opinion  in  Pomeroy  v. 
Malvern  U.  D.  C.— 1903— 89  L.T.  555.  It  must  be  remembered 
that  no  provision  corresponding  with  that  contained  in  the 
M.  C.  Act,  1900,  s.  405  (2)  is  in  force  in  England,  the  enact- 
ment being  new  to  the  Colony. 

It  is  interesting  to  note  that  as  far  back  as  1859,  in  Blackpool 
L.  B.  v.  Bennett  and  Kenyan,  28  L.J.M.C.  208,  a  by-law  allowing 
the  local  authority  to  fix  from  time  to  time  the  position  of 
hackney  carriage  stands  by  the  erection  of  painted  boards,  was 
held  valid.  "  It  would  not  be  reasonable,"  said  Watson  B.  at 
p.  207,  "that  upon  every  alteration  to  be  made  from  time  to  time 
as  to  the  stands  a  fresh  by-law  should  be  made,  and  a  fresh 
notice  given  and  a  fresh  reference  to  the  Secretary  of  State." 

Result  of  Authorities 

The  result  of  the  authorities  seems  to  be  that  in  cases,  at 
any  rate,  not  coming  within  the  new  provision  of  the  M.  C.  Act 
(as  to  which  see  p.  121),  a  distinction  is  drawn  between  exempting 
and  other  such  provisions  that  go  to  the  essence  of  the  by-law 
(leaving  it,  in  the  words  of  Stout  C.  J.  in  Staples  v.  Wellington 
Corpn.,  "not  a  law"  (18  N.Z.L.R.  at  p.  862),  and  those  that, 
while  not  affecting  the  principle  of  the  by-law,  contain  proper 
and  reasonable  provisions  for  preventing  hardship  or  for  the 
due  carrying  out  of  the  objects  of  the  by-law. 

(8)   PENALTY 

"  It  was  established  in  early  times  that  the  body  who  had 
authority  to  make  a  by-law  could  impose  a  pecuniary  penalty,  to 
be  recovered  from  the  person  bound  by  the  same  law  who  violated 
it"  (Lumley  on  By-laws — 1877 — p.  217,  citing  Chamb.  of 
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London's  Case — 5  Co.  E.  63 ;  Clark's  Case,  ib.  64  ;  Hall  v. 
Nixon — 1875 — L.E.  10  Q.B.  152  ;  and  Karl  of  Exeter  v.  Smith — 
2  Keb.  367.) 

For  the  breach  of  a  duty  imposed  by  a  by-law  made  under  the 
authority  of  a  statute,  the  only  remedy  is  that  specifically 
prescribed  by  the  Act  (Norton  v.  Kearon — Ir.  E.  6  C.L.  126.) 

Most  statutes  giving  power  to  make  by-laws  authorise  the 
imposition  of  a  pecuniary  penalty,  and,  in  case  of  continuing 
offences,  of  daily  penalties  during  the  period  of  breach.  The  M.C. 
Act,  however,  itself  provides  the  penalties  for  breach  of  any 
by-law  made  under  its  provisions.  See  s.  408.  In  consequence 
of  the  case  Marshall  v.  Smith— 1873— L.E.  8  C.P.  416,  it  is 
provided  that  the  continued  existence  of  any  work  in  a  state 
contrary  to  any  by-law  shall  be  deemed  a  continuing  offence. 
(S.  408  (3) ;  cf.  the  Public  Health  Act,  1875  (Bug.)  s.  158,  and 
Rnmball  v.  Schmidt— 1882— L.E.  8  Q.B.  603).  A  borough  by-law 
may,  further,  authorise  the  pulling  down  or  alteration  of  any 
work  erected  in  contravention  thereof  (s.  409).  Compare  the 
Public  Health  Act,  1875  (Eng.),  and  see  Hall  v.  A-mw— 1875— 
L.E.  10  Q.B.  152;  Baker  v.  Portsmouth  Corpn.—1818—3  Ex.  D. 
157.* 

Miscellaneous  Rules 

It  is  beyond  the  functions  of  a  local  authority  to  legislate  upon 
religious  or  moral  questions  apart  from  the  creation  of  nuisances 
and  public  inconvenience.  See  Calder  v.  Steam  Navigation 
Company — 1845 — 14  M.  &  W.  76  (as  to  Sunday  obseavance)  the 
rule  in  which  case  is  expressed  in  the  M.  C.  Act,  s.  406  (4).  See 
also  Thomas  v.  S  liters — 1900 — -1  Ch.  10  (street  betting). 

A  by-law  partly  good  and  partly  bad,  may  be  enforced  as  to 
the  good  part  if  the  same  is  severable  from  and  not  mixed  up  with 
the  bad  part.  (So  by  many  authorities,  one  of  the  latest  being 
Watt  v.  Issell— 1903— 23  N.Z.L.E.  205). 

*  As  to  proceedings  by  way  of  injunction,  see  M.  C.  Act,  s.  408  (2).  The 
fact  of  a  pecuniary  penalty  under  a  Statute  having  been  imposed  is  no  bar 
to  the  Attorney-General  obtaining  a  mandatory  injunction  to  compel  the 
pulliug  down  of  a  building  erected  in  contravention  of  a  by-law  (Att.-Gen. 
v.  Wimbledon  House  Co.— 190-1— 91  L.T.  163).  See  also  Att.-Gen.  v.  Tozer— 
1902—2  Ch.  182  ;  Att.-Gen.  v.  Ashborne— 1903— 1  Ch.  101. 


124  BY-LAWS 

Where  a  by-law  is  open  to  two  constructions,  and  according  to 
one  of  them  it  would  be  illegal,  the  other  construction  is  adopted 
{Gavell  v.  Tasker,  1  Keb.  463  ;  Dearden  v.  Toivnsend— 1865— L.B. 
1  Q.B.  10  ;  Flat-all  v.  Colonists  Corpn.— 1896— 15  N.Z.L.B.  340  ; 
re  Richmond  C%— 1900— 25  V.L.B.  623  ;  Lurnley  on  By-laws— 
1877— p.  269). 

• 
By -laic -making  Powers. — Borouglis 

The  principal  enactments  giving  by-law-making  powers  to 
Borough  Councils  will  be  found  in  the  M.  C.  Act,  Part  XLV. ;  also 
in  ss.  76,  102,  238,  264,  352,  356,  382,  Thirteenth  Schedule  ; 
Amt.  Act,  1902,  s.  7;  Amt.  Act,  1903,  ss.  16,  18.  Existing 
by-laws  in  a  borough  retained  under  the  M.  C.  Act,  1900, 
continue  in  force  so  long  as  not  inconsistent  with  that  Act.  See 
s.  415 ;  Amt.  Act,  1903,  s.  14.  See  also  per  Stout  C.J.  in 
Raines  v.  Foster— 1902— 22  N.Z.L.B.  at  p.  215  (decided  before  the 
Amt.  Act).  This  case  also  decided  that  a  by-law  does  not  fall 
with  the  repeal  of  the  Act  under  which  it  was  made.  See  now 
Interpretation  Act  Amendment  Act,  1903,  s.  5.  See  also  Foley 
v.  Wallace— 1897— 15  N.Z.L.B.  501. 

It  will  be  seen  from  the  above  provisions  that  Borough 
Councils  have  now  very  wide  powers  of  making  by-laws. 

Other  Districts 

Powers  to  make  by-laws  are  given  to  Counties  by  the  Counties 
Act,  1886,  ss.  284,  292,  294,  298,  and  302,  and  by  Part  XI.  of 
the  Act.  Also  by  the  Amendment  Act,  1903,  s.  8. 

As  to  lioad  Boards,  see  the  Boad  Boards  Act,  1882,  Part  V. ; 
Amendment  Act,  1888,  s.  4. 

As  to  Town  Districts,  see  Town  Districts  Act,  1881,  s.  36; 
Amendment  Act,  1883,  ss.  22,  23.  See  also  Timcald  v.  Watkins — 
1901—20  N.Z.L.B.  306. 

Local  Authorities  Generally 

Powers  to  make  by-laws  are  also  given  to  all  local  authorities 
by  the  Public  Health  Act,  1900,  ss.  43,  48,  57,  64,  71,  85, 
100  ;  see  also  ss.  15,  102  ;  Amendment  Act,  1903,  s.  14. 
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Local  authorities  are  also  empowered  to  make  by-laws  under 
many  other  Acts,  among  which  may  be  mentioned  the  Public 
Eeserves  Act,  1881 ;  the  Public  Domains  Act,  1881 ;  the  Ceme- 
teries Act,  1882  ;  the  Dangerous  Goods  Act,  1882 ;  the  Counties 
Vehicle-Licensing  Act,  1893  ;  the  Public  Works  Act,  1894  (as  to 
heavy  traffic — see  hereon  Banks  v.  D-rysdale — 1897 — 16  N.Z.L.R. 
67  ;  McPhee  v.  Walters— 1901— 20  N.Z.L.R.  493  ;  Harding  \. 
Eketahuna  C.  C.,  ib.  501)  ;  the  Fencing  Act,  1895  ;  the 
Slaughtering  and  Inspection  Act,  1900;  and  the  Motor  Cars 
Regulation  Act,  1902  ;  and  Acts  passed  in  amendment  of  some  of 
the  above  mentioned  Acts. 

Observations  on  Dratrin;/  Jly- Lairs 

It  should  be  stated  under  what  Act  or  other  authority  the 
by-law  is  made. 

A  distinction  is  to  be  observed  between  negative  clauses 
prohibiting  and,  and  affirmative  clauses  directing,  the  doing  of  an 
act.  A  clause  of  the  first  kind  may  run  : — "  No  bicycle  shall  be 
ridden  upon  a  footpath."  Any  person  doing  the  prohibited  act 
would  come  within  the  by-law.  But  it  is  insufficient  to  say  :  — 
"  Every  vehicle  shall  have  a  lamp."  It  is  uncertain  whether  the 
duty  is  cast  upon  the  owner,  the  driver,  or  any  other  person. 
The  by-law  should-  run  : — "  The  (owner)  of  every  vehicle  shall 
provide  the  same  with  a  lamp." 

It  is  a  good  plan  to  state  an  exception  in  a  separate  proviso. 
If  the  exception  should  be  held  invalid  (as,  for  example,  giving 
the  local  authority  an  undue  dispensing  power)  the  main  part  of 
the  by-law  might  be  regarded  as  separable  and  good  more 
readily  than  if  the  exception  were  wrapped  up  in  the 
main  part  of  the  clause.  See  Prim  v.  Uodfrey — 1884 — N.Z.L.R. 
2  S.C.  300.  But  in  Hank*  v.  l>n/s(lale—l8Ql—16  N.Z.L.R. 
67  Denniston  J.  considered  that  bad  matter  forming  an 
integral  part  of  a  by-law  would  not  be  severable  even  though 
expressed  in  a  separate  clause  (p.  70).  In  prosecuting  under  a 
by-law  a  separately  expressed  exception  need  not  be  mentioned  in 
the  information,  nor  need  the  prosecution  prove  that  the  defendant 
did  not  come  within  its  terms.  See  Lane  v.  Doyle — 1892 — 11 
N.Z.L.R.  385. 

By-laws  by  local  authorities  in  New  Zealand  are  made  by 
"  special  order."  See  Part  IV.,  Form  18,  post. 
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OPINIONS 

Barbed  Wire  Fences. — A  borough  by-law  requiring  owners  to 
remove  within  a  reasonable  time  (say  two  or  three  years)  all 
barbed  wire  fences  erected  in  a  borough  before  the  passing  of 
the  by-law  would  be  valid.  The  M.  C.  Act,  s.  403  (8),  and  s.  405 
(7)  and  (8),  give  wider  powers  than  s.  8  of  the  Fencing  Act,  1895. 

Bicycles :  Biding  on  Footpaths  :  Lights. — Bicycles  come  under 
by-laws  prohibiting  the  "driving"  of  "vehicles"  on  footpaths, 
and  requiring  the  use  of  lamps.  See  Taylor  v.  Good  inn — 1879 — 

4  Q.B.D.   228,    in    which   it   was   held   that   a   bicycle    was    a 
"carriage  "  or  "  vehicle,"  and  could  be  "  driven  "  in  the  sense  in 
which  an  engine-driver  is  said  to  drive  an  engine.     In  the  same 
case  it  was  held  that  bicycles  are  within  the  scope  of  the  Acts 
passed  to   regulate  street  traffic.      Compare  s.  85  of  the  Local 
Government   Act,    1888  (Eng.)    and  Williams  v.  Ellis— 1880— 

5  Q.B.D.  175.* 

Buildings :  Deposit  of  Plans. — (Q.)  Is  a  by-law  requiring  the 
deposit  with  the  Borough  Council  of  plans  and  specifications  of 
proposed  building  works  valid  ? 

(A.)  Yes.  The  by-law  is  within  the  general  powers  to  make 
by-laws  given  by  the  M.  C.  Act,  ss.  403,  404.  It  is  an  almost 
indispensable  part  of  by-laws  designed  to  prevent  unauthorised 
erections  and  to  some  extent  may  be  said  to  be  for  the  benefit  of 
building  owners.  The  by-law  may  forbid  the  building  owner  to 
commence  the  work  for  a  reasonable  time,  pending  examination 
of  the  plans  and  specifications  (Hatterdey  v.  Burr — 1866 — 4  H.  & 
C.  523,  to  the  contrary  (criticised  in  Hall  v.  Ni.ron — 1875— L.B. 
10  Q.B.  152),  would  not  be  considered  law  in  New  Zealand 
to-day. 

*  In  Walts  v.  Issell — 1904 — 23  N.Z.L.B.  205  (since  decided)  a  borough 
by-law  that  no  person  shall  use,  drive,  or  conduct  any  bicycle,  &c.,  on  or 
upon  any  footpath,  was  held  valid,  although  not  limited  to  cases  of  injury  or 
annoyance  of  foot  passengers.  "Conduct"  was  thought  by  Stout  C.  J.  to 
cover  the  wheeling  of  a  bicycle  across  or  along  a  footpath. 

As  to  the  power  of  a  constable  to  stop  a  cyclist  riding  without  lights,  see 
Hatton  v.  Treeby— 1897— 2  Q.B.  452. 
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As  to  the  wide  discretion  possessed  by  local  bodies  as  regards 
the  reasonableness  of  a  by-law,  see  Introductory  Note,  p.  120. 
In  Flavall  v.  Colonists  Corporation — 1896 — 15  N.Z.L.E.  840,  it 
was  held  by  Edwards  J.  that  a  by-law  would  be  invalid,  as 
unreasonable,  if  purporting  to  penalise  a  person  building  in 
accordance  with  plans  certified  by  the  Inspector.  The  Council 
could  not  be  heard  to  say  that  the  structure,  being  in  accordance 
with  the  certified  plans,  was  not  in  accordance  with  the  by-laws 
themselves. 

Buildings :  Collapse. — (Q.)  Should  a  building,  the  plans  of 
which  have  been  passed  by  the  Building  Inspector  as  being  in 
accordance  with  the  Building  By-laws,  collapse  after  erection  in 
consequence  of  faulty  design,  and  injure  a  passenger  in  a  public 
highway,  would  the  local  authority  be  liable  in  any  respect  ? 

(A.)  No.  The  duty  of  the  Council  is  only  to  see  that  the 
materials  required  by  the  by-laws  are  used,  and  the  provisions  in 
other  respects  of  the  by-laws  are  observed.  The  Council  is  not 
reqiiired  to  act  as  architect,  and  test  the  calculations,  &c.,  in 
matters  not  affected  by  the  by-laws.  Architects,  builders,  and 
others  guilty  of  negligence,  and  causing  death  or  injury  to  any 
person,  would  be  criminally  liable. 

Buildings:  Fall  of  Building  Material. — (Q.)  Should  building 
material  fall  from  a  building  in  course  of  construction  on  to  a 
footway  and  injure  a  passer-by,  would  the  Council  be  liable  ? 

(A.)  No. 

Billiard  Rooms.—  S.  404  of  the  M.  C.  Act  gives  instances  of 
subjects  on  which  by-laws  may  be  made.  The  main  powers  are 
given  in  ss.  403,  405,  and  400.  The  Borough  Council  can  define 
what  is  a  billiard-room  for  the  purposes  of  its  by-law ;  it  can 
license  billiard-rooms  and  charge  license  fees  (s.  404,  sub-s.  3), 
and  can  provide  for  inspection  and  control  generally.  As  to  the 
Council's  discretion  in  framing  by-laws,  see  s.  405,  sub-s.  8. 
The  Act  fixes  no  limit  as  to  the  amount  of  license  fee  (14  December, 
1901). 
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Since  the  above  opinion  was  given  the  Police  Offences  Amend- 
ment Act,  1908,  has  been  passed.  Under  ss.  2-4  thereof 
"  public  billiard  -rooms  "  are  to  be  closed  from  11  p.m.  (or  any 
earlier  hour  fixed  by  any  by-law  made  under  any  other  Act)  and 
8  a.m.,  also  all  day  on  Sundays.  "  Public  billiard-room  "  is  not  to 
include  billiard-rooms  in  licensed  premises  or  in  clubs.  See, 
further,  under  "  Police  Offences  Act,  1884,"  post. 

As  to  billiard-rooms  in  counties,  see  the  Counties  Act  Amend- 
ment Act,  1908,  ss.  8,  9. 

In  7t.  v.  Tu-oJtill  (reported  in  the  Neir  Zealand  Time*  of  16th 
September,  1904)  it  was  held  that  the  M.  C.  Act  enabled  Borough 
Councils  to  fix  the  hours  of  closing.  Also  that  a  prosecution 
would  lie  under  the  Police  Offences  Act  of  1903  for  keeping  open 
between  11  p.m.  and  an  earlier  hour  fixed  by  a  by-law,  not- 
withstanding that  the  definition  of  "  public  billiard-room  "  in 
the  by-law  was  wider  than  the  definition  in  the  Act. 

Cattle  Trespass.  —  The  keeping  of  cows  cannot  be  wholly 
prohibited  in  the  borough.  A  ranger  should  be  appointed. 


Sellini/  Xeir.spapers  in  Ktreet*.  —  (Q.)  Can  the  P>orough 
Council  make  a  valid  by-law  regulating  the  sale  of  newspapers  in 
the  city  streets  by  young  children  and  preventing  such  sale  at 
night  ? 

(A.)  I  should  advise  the  Council  to  make  a  by-law,  framed  in 
as  reasonable  a  manner  as  possible,  as  so  as  not  to  exceed  the 
real  requirements  of  the  case,  and  then  to  test  it  if  challenged. 
While  by-laws  may  not  be  made  on  questions  of  religion  or 
morality  (ante  p.  128),  they  may  yet  be  made  to  regulate  the  moral 
conduct  of  persons  using  public  streets.  See  Thoma*  v.  Sntters  — 
1900  —  1  Ch.  10  (a  street-betting  case),  in  which  Sir  F.  Jeune, 
after  referring  to  the  Norn/ation  CO.'K  cane,  said:  —  "But  the 
power  of  a  municipality  dealing  with  the  good  order  of  their 
streets  appears  to  me  to  go  far  beyond  that.  I  should  hesitate 
long  before  saying  that  a  municipality  had  not  a  perfect  right 
and,  indeed,  a  duty,  to  deal  with  matters  which  affect  the 
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respectability  and  moral  conduct  of  persons  in  their  streets — that 
is,  in  so  far  as  they  are  matters  of  public  interest  and  affect  the 
persons  who  use  the  streets."  P.  16. 

Lord  Justice  Romer,  at  p.  18,  said  that  the  local  authority 
might  prevent  the  streets  from  being  habitually  used,  not  in  the 
ordinary  way  of  passing  to  and  fro,  but  "for  the  purpose  of 
carrying  out  transactions  which,  though  they  may  not  be  illegal 
in  themselves,  tend  against  the  morality  of  the  locality  and  the 
welfare  of  its  inhabitants." 

Common  Lodging -houst*. — (Q.)  Can  by-laws  be  legally  made 
to  include  large  public  boarding-houses,  as  distinguished  from 
private  boarding-houses  where  a  few  boarders  are  kept  in  a 
private  family  ?  The  proposed  by-laws  are  similar  to  those 
usually  framed  for  licensing  and  regulating  comrnmon  lodging- 
houses. 

(A.)  This  depends  upon  the  character  of  the  house  and  the  class 
of  accommodation  offered.  Lord  Russell  C.J.,  in  Loysdon  v. 
Hootlt — 1900 — 1  Q.B.  401,  approved  of  the  opinion  given  by  Sir 
A.  E.  Cockburn  and  Sir  W.  Page  Wood,  when  law  officers 
(copied  in  Glen  on  Public  Health— 1899— 12th  ed.,  Vol.  I.,  163, 
and  Luinley  on  the  Public  Health  Act— 1902— 6th>  ed.,  Vol.  I., 
108),  which  opinion  he  thus  summarised  at  pp.  412,  418  :— 
"  A  common  lodging-house  is  that  class  of  lodging-house  in 
which  persons  of  the  poorer  class  are  received  for  short 
periods,  and  although  strangers  to  one  another  are  allowed 
to  inhabit  one  common  room."  This  case  over-ruled  Booth 
v.  Ferrett — 25  Q.B.D.  87.  Sleeping  in  a  common  room  is 
not  necessary  (Loyxdon  v.  Trotter — 1900 — 1  Q.B.  617). 

The  English  Common  Lodging-houses  Acts  are  treated  as 
being  Sanitary  Acts  (Loyndon  v.  Jiooth  (above)  at  p.  410  ;  Loysd-on 
v.  Trotter,  at  p.  628). 

I  am  not  aware  of  any  interpretation  by  an  Australian  Court 
of  a  "  common  lodging-house."  A  statutory  definition,  however, 
is  given  in  Victoria  :  see  Health  Act,  1890,  s.  3  ;  see  also  s.  82. 
The  subject  of  "  lodging-houses  "  is  dealt  with  in  New  Zealand 
by  the  M.  C.  Act,  s.  352,  and  Amendment  Act  of  1902,  s.  28. 
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The  question  remains  :  Has  a  Borough  Council  authority 
under  the  wide  by-law-making  powers  given  by  the  M.  C.  Act, 
s.  403  (1)  and  (8),  and  s.  405  (7)  and  (8),  to  extend  the  proposed 
by-law  to  houses  not  coming  within  the  definition  "  common 
lodging-house  "  as  understood  in  England  ? 

I  am  of  opinion  that  it  has  not.  How  could  the  line  be 
drawn  between  a  high-class  boarding-house  and  one  of  less 
pretension  ? 

The  English  Acts  rest  principally  on  the  danger  of  spreading 
infection  through  dirt  and  disease  arising  from  the  supposed 
habits  of  those  who  are  promiscuously  brought  together  in 
common  lodging-houses.  This  distinction,  therefore,  is  known 
to  the  law,  and  I  think  any  further  distinction  would  require 
to  be  made  by  Parliament.* 

Confirmation. — The  seven  clear  days  mentioned  in  the  repealed 
M.  C.  Act,  1886,  sub-s.  (4)  had  to  run  from  the  date  of  the 
confirming  meeting. 

The  word  "  adoption  "  in  sub-s.  2  of  s.  304  of  the  Counties 
Act,  1886,  means  final  adoption,  or  confirmation  (McPhee  v. 
Walters— 1901— 20  N.Z.L.R.  493). 

Expectorating  on  Footpaths. — This  habit  may  legally  be  pro- 
hibited by  by-law. 


*  In  Stiles  v.  Galinski  and  Nokes  v.  Islington  Corpn.  (No.  2) — 1904 — 
1  K.B.  615  (decided  since  the  above  opinion  was  given)  a  definition  of  a 
"  lodging-house  "  included  any  house  occupied  by  members  of  more  than  one 
family.  The  by-law  was  held  bad  on  another  ground,  but  Wills  J.,  in  his 
judgment,  said  : — "  It  seems  to  me  that  an  initial  mistake  has  been  made  in 
these  by-laws  by  trying  to  make  the  same  hard  and  fast  rule  apply  to  two 
perfectly  different  classes  of  houses.  A  series  of  resolutions  which  may  be 
suitable  for  a  lodging-house  proper— that  is  to  say,  a  house  similar  in 
character  to  a  common  lodging-house — would  be  quite  inapplicable  to  the 
large  class  of  houses  which  are  brought  within  the  operation  of  these 
by-laws  by  reason  of  the  inclusion  in  the  definition  of  lodging-honse  of 
houses  occupied  by  members  of  more  than  one  family  "  (p.  624). 


BY-LAWS  131 

Fee*. — There  is  no  power  to  apportion  license  fees  payable 
under  by-laws  relatively  to  fractions  of  a  year,  where  the  by-law 
does  not  authorise  this  to  be  done.::: 

Fish  j\larket. — (Q).  Can  a  Borough  Council  compel  all  fish 
sold  in  the  borough  (whether  wholesale  or  retail)  to  be  brought- 
for  sale  to  a  fish  market  established  by  such  Council  ? 

(A.)  No.  There  is  nothing  in  ss.  368-378  of  the  M.  C.  Act 
enabling  the  Council  to  make  the  use  of  a  market  compulsory. 

These  sections  empower  the  Council  to  provide  market-places, 
to  fix  the  charges  for  the  exposing  of  goods  "allowed"  by  the 
Council  to  be  sold  in  the  market,  to  let  the  market-charges,  to 
alter  the  scale  of  market-charges,  and  to  recover  market-charges 
by  distress. 

The  Statute  obviously  treats  the  use  of  the  markets  as  being 
optional. 

Hawkers. — Definition  of  Hawker. — Several  definitions  of  a 
"  hawker "  as  contained  in  borough  by-laws  were  submitted, 
and  an  opinion  was  given  to  the  effect  that  a  by-law  cannot  make 
a  person  a  "  hawker  "  if  what  he  does  is  not  "hawking  "  as 
known  to  the  general  law.  The  case  of  Duncan  v.  Briarley — 
1890 — 9  N.Z.L.B.  79,  was  cited,  in  which  a  sale  by  a  butcher  to 
a  regular  customer,  who  requested  him  to  call  regularly,  and  who 
paid  by  monthly  accounts,  was  held  by  Mr.  Justice  Richmond 
not  to  constitute  "  hawking,"  although  the  order  was  taken  and 
executed  at  the  same  time.  It  was  held  that  there  must  be 
Kolidtinf/  on  the  part  of  the  vendor.  See  the  following  extract 
from  the  judgment : — "I  think  it  may  be  collected  from  all  the 
best  definitions  of  the  term  that  a  hawker  is  a  person  who  travels 
about  seeking  orders  from  persons  who  have  not  invited  him  to 
call  at  their  houses ;  that  he  is  an  itinerant  trader  who,  by 
exposing  his  wares,  or  in  some  other  way,  invites  purchasers. 
All  the  definitions  which  make  outcry  a  part  of  a  hawker's  way 
of  business  clearly  imply  this,  and  I  think  the  others  also  imply 
that  he  in  some  way  solicits  custom  "  (p.  82). 

*  Where  a  Statute  authorises  the  imposition  of  a  "  yearly  license  fee," 
the  by-law  may  not  impose  the  full  fee  for  any  less  period  than  a  year.  See 
McPhee  v.  Walters— 1901— 20  N.Z.L.R.  493. 
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The  following  definitions  of  "  hawker  "  were  cited  at  the  bar 
in  Duncan  v.  Briarley,  viz.  : — Petersdorfs  Abridgment — 1829 — 
Vol.  10,  p.  299  ;  Burns'  Justice  of  the  Peace— 1869— 30th  ed., 
Vol.  II.,  p.  952 ;  8  &  9  Will.  III.,  c.  25 ;  9  &  10  Will.  III.,  c.  27 ; 
4  Geo.  I.,  c.  6  ;  50  Geo.  III.,  c.  41 ;  52  Geo.  III.,  c.  108  ;  84  &  35 
Vic.,  c.  96  ;  51  &  52  Vic.,  c.  33  ;  and  definitions  in  standard 
dictionaries. 

The  following  cases  were  cited: — Grafty  v.  Eushville  City  — 
1886—57  Amer.  Eep.  128,  130;  Commonwealth  v.  Ober—12 
Gush.  493  ;  Davis  v.  Mayor— 1830— 64  Ga.  128  ;  Hex  v.  Knight— 
1830—10  B.  &  C.  734  ;  Houpe  v.  Smith— 1859—  8  Cox  C.C.  203. 

The  following  cases  have  been  decided  since  Duncan  v. 
Brim-ley  (above),  viz.:— Nicholson  v.  Olds— 1891— 9  N.Z.L.R. 
308  (selling  by  sample  for  future  delivery  not  "  hawking ") ; 
Woohrich  L.B.H.  v.  Gardiner— 1895— 2  Q.B.  497  (as  to  definition 
of  "  pedlar  ")  ;  Co-operative  Drapery  Co.  v.  Bligh — 1902 — 4  F. 
(Just.  Cas.)  97  (deciding  that  a  registered  society  is  a  "  person  " 
within  the  Hawkers  Act,  1888  (Eng.)  s.  2) ;  and  Holland  v. 
Hall— 1902—  66  J.P.  424.  In  the  latter  case  houses  had  been 
visited  by  a  sewing  machine  canvasser,  and  the  inmates  had 
desired  to  see  the  machine.  Later  a  traveller  drove  round  with 
some  machines  with  a  view  to  sale.  It  was  held  that  he  was 
"  going  from  place  to  place,  carrying  to  sell  "within  the  Hawkers 
Act,  1888  (Eng.),  and  required  a  hawker's  license." 

Hawkers :  Sales  only  in  Shops. — A  by-law  purported  to  pro- 
hibit sales  otherwise  than  in  a  shop  or  other  fixed  place  of 
business,  unless  the  vendor  should  be  licensed.  Such  a  by-law 
would  make  it  penal  for  a  private  resident  to  sell  an  article  of 
his  furniture  to  another  person,  the  sale  taking  place  in  the 
former's  residence.  The  by-law  is,  moreover,  in  restraint  of 
trade.  See  Toronto  Corpn.  v.  Virgo — 1896 — A.C.  88,  where  the 
Privy  Council  held  as  ultra  lire*  a  by-law  prohibiting  hawkers 


*  Fresh  Fish — By  s.  30  of  the  Auctioneers  Act,  1891,  fishermen  and 
persons  appointed  by  them  may  lawfully  sell  any  newly  caught  fish  (except 
shell-fish)  without  taking  out  a  license  as  a  hawker  or  a  pedlar. 
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from  plying  their  trade  at  all  in  a  substantial  and  important  part 
of  the  City  of  Toronto.  See  also  King  v.  Hargreaves — 1893 — 
12  N.Z.L.R.  284.  The  by-law  now  submitted  is  invalid. 

Haickers  Declining  to  (five  Name  or  Address — Case. — A  person 
hawks  goods  from  door  to  door.  The  Inspector  demands  to  see 
his  license.  The  hawker  replies  that  he  has  none.  The  hawker 
refuses  to  give  his  name  and  address.  The  Inspector  of  Police 
says  that  a  constable  has  no  power  to  detain  a  person  who  so 
refuses  his  name  and  address. 

(A.)  The  man  cannot  be  arrested.  Inquiry  should  be  made 
as  to  the  name  he  is  known  by,  and  he  can  be  prosecuted  for 
hawking  without  a  license  on  his  own  admission,  coupled  with 
evidence  of  borough  officers  that  he  is  believed  to  hold  no  license. 

Hawking:  Perishable  Goods. — Potatoes,  onions,  and  other 
such  goods  are  not  perishable  articles  of  human  food  within 
s.  406  (3)  M.  C.  Act. 

Horses  Driven  at  Large. — A  by-law  prohibiting  this  practice 
during  certain  prescribed  hours  would  be  legal.  Provision  might 
be  made  for  the  Town  Clerk  giving  a  permit  for  taking  horses 
through  the  borough  within  the  prohibited  hours,  if  for  purpose 
of  sale  or  other  necessary  purpose.  26th  July,  1902.  See  lie 
Flemington  Borough — 27  V.L.E.  7  (the  report  of  which  came  to 
hand  later).  See  also  ante  p.  118. 

It  is  a  nuisance  for  cattle  t  to  be  at  large  in  the  streets  of  a 
borough  (Price  v.  Godfrey— 1884— N.Z.L.R.  2  S.C.  300). 

Motor  Cars.—  The  Colonial  Secretary  is  quite  right  in  refusing' 
to  give  his  consent  under  s.  4  of  the  Motor  Cars  Eegulation  Act, 
1902,  to  a  by-law  not  expressed  to  be  made  under  that  Act.  The 
said  Act  having,  by  s.  9,  enacted  that  motor  cars  shall  not  be 
driven  "  at  a  greater  rate  of  speed  than  is  reasonable,"  a  by-law 
could  not  validly  be  made  fixing  a  time  limit.  "  Reasonable," 
in  this  section,  means  reasonable  under  the  circumstances  of  the 
traffic  through  which  the  car  is  passing. 
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Police  Offence*  Act,  1884.— By-laws  may  legally  be  made  on 
subjects  dealt  with  by  this  Act,  if  not  manifestly  repugnant 
thereto.  See  M.  C.  Act,  s.  405,  sub-s.  7 ;  s.  406,  sub-s.  1 ;  also 
Watt  v.  Imtell— 1903— 23  N.K.L.R.  205  (since  decided). 

Privies  (Earthpansj. —  A  local  authority  can  legally  make 
by-laws  compelling  the  use  of  earthpans  in  closets  in  the  district 
or  any  portion  thereof.  The  by-law  should  allow  sufficient  time 
for  compliance,  and  should  state  whether  the  owner  or  the 
occupier  is  to  provide  the  pan.  The  by-law  may  require  the 
owners  or  occupiers  to  remove  the  night-soil.  Authorities : 
M.  C.  Act,  ss.  403  (8),  404  ;  Public  Health  Act,  1900,  ss.  48, 
58  (4-6),  100,  102  ;  Amendment  Act,  1903,  s.  14.  See  cases 
cited  as  to  time  ante  pp.  119,  120. 

Privy  near  Dwelling-house.  —  A  local  authority  may  legally 
make  a  by-law  preventing  the  erection  of  privies  in  too  close 
proximity  to  any  dwelling-house,  whether  on  the  same  or 
adjacent  land.  See  enactments  cited  in  last  opinion. 

Vehicles :  License  Fee. — The  Council  can  impose  a  license  fee 
upon  vehicles  plying,  used,  or  kept  for  hire  for  the  carriage  of 
passengers  or  goods.  The  fee  cannot,  however,  be  imposed  on 
private  vehicles. 

Vehicles:  Stand. — Being  on  a  stand  is  included  in  the 
term  "  plying  for  hire."  See  Blackpool  L.  B.  v.  Bennett  & 
Kemjon— 1859—  28  L.J.  M.C.  208. 


PART    II. 

OPINIONS   ON    SUBJECTS   DEALT   WITH   IN 
MISCELLANEOUS   ACTS 

I.— AUCTIONEERS 

District  in  which  License  to  be  taken  out. — An  auctioneer  may 
take  out  his  license  in  either  the  district  in  which  he  resides  or 
that  in  which  he  has  his  principal  place  of  business.  See  the 
Auctioneers  Act,  1891,  s.  4,  and  the  forms  in  the  first  four 
schedules.  S.  4  uses  the  expression  "  place  of  business,"  while 
in  some  of  the  forms  the  expression  "  sole  or  principal  place  of 
business"  occurs.  See  also  Middleiniss  v.  Sim  son — 1885 — 
N.Z.L.K.  4  S.C.  at  p.  189.  In  this  case  Williams  J.  considered 
that  the  borough  in  which  an  auctioneer  had  his  offices  and 
headquarters,  and  in  which  he  conducted  sales,  was  his  business 
domicile,  notwithstanding  that  he  held  sales  greater  in  numler 
and  importance  in  other  districts.  See  further,  Dunedin  C'orpn. 
v.  Eoslyn  Corpn.  (No.  2)— 1895— 13  N.Z.L.E.  650. 

The  license  cannot,  therefore,  be  taken  out  in  a  district  in 
which  the  auctioneer  sells,  though  most  largely,  but  in  which  he 
neither  resides  nor  has  the  headquarters  of  his  auctioneering 
business. 

The  question,  what  is  an  auctioneer's  place  of  business,  is  one 
of  fact,  and  not  of  law  (Dunedin  Corpn.  v.  Eoslyn  Corpn.  (No.  1) — 
1895—13  N.Z.L.R.  647). 

District  Entitled  to  License  Fee. — S.  9  of  the  Auctioneers  Act, 
1891,  requires  the  clerk  receiving  the  license  fee  to  pay  it  over  to 
the  district  in  which  the  licensee  "  has  his  usual  place  of  busi- 
ness, or,  if  he  has  no  such  place,  then  his  usual  place  of 
residence."  I  think  that  "  usual  place  of  business  "  here  means 
'  principal  place  of  business  " — that  is  to  say,  the  headquarters 
of  the  concern. 
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The  duty,  under  s.  9,  of  the  Clerk  is  to  find  out  which  is  the 
proper  local  authority  ;  but  if  he  has  any  doubt,  he  should  notify 
the  different  local  authorities  and  leave  them  to  fight  out  the 
question  (Dimedin  Corpn.  v.  Roslyn  Corjm.  (No.  2) — 1895 — 18 
N.Z.L.R.  650;. 

Substitute. — The  approval  of  a  substitute  rests  with  the  Clerk 
who  issued  the  license.  The  license  extends  to  the  whole  colony 
(Auctioneers  Act,  1891,  ss.  6,  12). 

Transfer  of  License — Case. — I  am  asked  to  advise  whether, 
shortly  after  the  issue  of  a  license  to  A,  and  before  he  has  used 
it,  such  license  can  be  transferred  to  a  person  who  is  intended  to 
act  as  auctioneer  in  connection  with  A's  business;  or,  in  the 
alternative,  whether  the  Council  can  cancel  A's  license  and 
return  him  the  license  fee. 

Opinion. — There  can  be  neither  a  transfer  nor  a  cancellation. 
Transfer  is  provided  for  only  in  the  case  of  death  or  bankruptcy 
(Auctioneers  Act,  1891,  s.  14).  Cancellation  is  provided  for  only 
in  the  case  of  conviction  (s.  27),  and  then  there  is  no  return  of 
license  fee. 

The  authority  to  sell  conferred  by  an  auctioneer's  license  is 
personal  to  the  licensee,  and  is  granted  upon  personal  con- 
siderations (s.  5).  Apart  from  Statute,  a  license  of  a  personal 
character  is  not  transferable ;  and,  as  before  noticed,  the  Statute 
does  not  provide  for  transfer  in  the  case  under  consideration. 

Transfer  of  License:  Consent  of  Local  Authority  —  Case. — 
A  resident  of  the  X  county,  whose  sole  place  of  business  is 
within  the  Y  borough,  has  bought  from  the  Official  Assignee 
an  auctioneer's  license,  originally  granted  by  the  Z  Borough 
Council.  The  latter  Council,  as  the  local  authority  having 
jurisdiction  in  the  district  in  which  the  license  was  issued,  had 
not  consented  to  the  transfer  at  the  time  the  transferee  held  his 
first  sale  in  the  Y  Borough.  Such  consent  has  since  been  given. 

(Q.  1).  Was  the  transfer  legally  made? 
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(A.  1).  S.  14  of  the  Auctioneers  Act,  1891,  enables  the 
Official  Assignee  to  transfer — (a)  with  the  previous  consent  in 
writing  of  the  local  authority  having  jurisdiction  as  above ; 
(6)  after  payment  to  the  Clerk  who  issued  the  license  of  a 
registration  fee ;  and  (c)  after  delivery  to  the  said  Clerk  of 
notice  of  the  intended  transfer.  The  section  concludes,  "and 
immediately  after  such  transfer  the  transferee  shall  be  deemed  to 
be  the  holder  of  such  license,  and  a  licensed  auctioneer  within 
the  meaning  of  this  Act." 

There  was  no  good  transfer  until  the  consent  was  given  by 
the  Z  Borough  Council.  Such  Council  could,  however,  after- 
wards give  its  consent,  as  from  which  time  the  transfer  would  be 
valid. 

(Q.  2).  If  the  transfer  was  legal,  is  the  Y  Borough  entitled  to 
any  part  of  the  license  fee  originally  paid  to  the  Z  Borough  ? 

(A.  2).  By  s.  9,  the  district  in  which  the  original  licensee  had 
his  usual  place  of  business,  or,  if  he  had  no  such  place  of 
business,  then  his  usual  place  of  residence,  is  entitled  to  the 
license  fee. 

(Q.  3).  Had  the  transferee  any  right  to  hold  a  sale  before  the 
transfer  was  consented  to  in  writing  by  the  Z  Council  ? 

(A.  3).  No. 


II.— CEMETERIES 

tloroiiyh  Cemetery  used  by  County. — 1.  The  County  Council 
cannot  legally  pay  an  annual  sum  to  the  Borough  Council  in 
consideration  of  the  latter  body  allowing  deceased  residents  of 
the  county  to  be  interred  at  the  same  rates  as  are  charged  in 
the  case  of  deceased  residents  of  the  borough. 

2.  The  Borough  Council  could  not  legally  prescribe  higher 
fees  in  the  case  of  the  county  residents. 
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8.  The  power  of  local  bodies  to  join  in  providing  and  controlling 
a  cemetery  is  set  out  in  ss.  43  and  44  of  the  Cemeteries  Act, 
1882.  This  special  power  displaces  the  operation  of  s.  284  of  the 
Counties  Act,  1886,  and  s.  45  of  the  M.  C.  Act.  Ss.  43  and  44 
do  not  provide  for  the  case  of  the  annual  grant. 

4.  Under  s.  16  or  the  Cemeteries  Act,  1882,  the  cemetery  must 
be  open  to  the  interment  of  all  deceased  persons.  Under  s.  20, 
(4)  a  varying  scale  of  fees  could  not  legally  be  fixed  under  which 
higher  charges  for  the  county  should  be  made. 


III.— DANGEEOUS     GOODS 

INTRODUCTORY  NOTE 

THE  laws  concerning  explosive  and  other  dangerous  goods  are 
to  be  found  in  the  Explosives  Acts  of  1882  and  1897;  the  Arms 
Act,  1880  ;  the  Dangerous  Goods  Act,  1882 ;  and  the  M.  C.  Act, 
1900.  As  to  the  carriage  of  dangerous  goods  on  board  ship,  see 
the  Shipping  and  Seamen  Act,  1877,  ss.  213-220"  ;  and  as  to 
the  landing  and  shipping  and  deposit  of  such  goods,  see  the 
Harbours  Act,  1878,  s.  212  (4). 

The  manufacture  and  storage  of  gunpowder  and  other  highly 
explosive  goods  kept  for  the  purpose  of  obtaining  a  practical 
effect  by  explosion  are  regulated  by  the  Explosives  Acts  of  1882 
and  1897  and  by  the  Arms  Act,  1880,  by  which  the  control 
of  this  class  of  goods  is  given  to  the  Government.  Local 
authorities  have  no  powers  under  these  Acts. 

The  storage  of  petroleum  and  certain  other  goods  is  regulated, 
under  the  Dangerous  Goods  Act,  1882,  by  County  Councils, 
Borough  Councils,  Town  Boards,  and  Harbour  Boards.  The 
provisions  of  this  Act  may  be  extended  by  Order  in  Council  to 
other  goods  than  are  mentioned  therein  (s.  4). 

*  The  Shipping  and  Seamen  Act,  1903  (reserved),  had  not,  at  the  time 
of  writing,  been  allowed  by  the  King.  Ss.  214-218  of  this  Act  take  the 
place  of  ss.  213-220  of  the  Act  of  1877,  which,  with  its  amending  Acts,  is 
expressed  to  bs  repealed  by  the  1903  Act. 
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The  Dangerous  Goods  Act,  1882,  gives  the  following  powers 
to  local  authorities  direct,  without  the  necessity  of  their  making 
any  by-laws  on  the  subject,  viz.:— - 

1.  To  appoint  public  places  of  deposit  (ss.  14,  22  (3)  ; 

2.  To  appoint  officers  (s.  22  (2) ; 

3.  To  fix  charges  for  storage  at  the  public  places  (s.  .22  (4); 

4.  To  issue  licenses  (s.  15) ; 

5.  To  fix  license  fees  (s.  22  (4)  ; 

6.  To   annex   to   any  licenses   conditions   as   to   carriage, 

testing,  and  safe  keeping  (s.  17). 

The  local  authority  may  also  make  by-laws  (not  inconsistent 
with  the  Harbours  Act,  1878,  and  the  Shipping  and  Seamen 
Act,  1877,  and  the  Acts  amending  the  same  respectively)  for  the 
clue  administration  of  the  Dangerous  Goods  Act,  1882.  See 
latter  Act,  s.  22  (1). 

By  the  Dangerous  Goods  Act  itself  a  penalty  of  £20  a  day  is 
imposed  on  occupiers  of  premises  for  keeping  dangerous  goods 
(save  in  a  public  depot)  without  a  license,  or  for  breaking  any 
condition  of  a  license  (s.  13).  The  goods  moreover  are  forfeited. 
One  half  of  the  said  penalty  goes  to  the  informer  (s.  32).  A 
right  of  appeal  to  the  Government  is  given  against  a  refusal  by 
the  local  authority  to  grant  a  license  (ss.  20,  21). 

The  M.  C.  Act  gives  to  Borough  Councils  power  to  make 
by-laws  for  conserving  public  safety  (s.  403  (8),  and  in  particular 
for  "  preventing  danger  from  fire  and  the  storage  of  dangerous 
goods  "  (s.  404,  lines  18,  14).  The  Council  may  also  issue 
licenses  and  impose  license  fees  (s.  405  (3).  S.  408  imposes  a 
penalty  of  not  exceeding  £20  a  day  for  breach  of  any  by-law 
made  under  the  Act,  and  a  daily  continuing  penalty  of  not 
exceeding  £5. 

The  position,  as  regards  Borough  Councils,  seems  therefore  to 
be  that,  while  general  and  unrestricted  powers  of  making  by-laws 
on  the  subject  of  dangerous  goods  are  expressed  to  be  given  to 
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them  by  the  M.  C.  Act,  yet  a  prior  Act  (the  Dangerous  Goods 
Act,  1882)  is  in  force  giving  certain  powers  relating  to  the  same 
subject  to  Borough  Councils  as  well  as  to  other  local  authorities, 
by  which  Act  an  appeal  is  given  in  the  case  of  a  refusal  by  a 
local  authority  to  issue  a  license,  and  under  which  the  directly 
imposed  penalties  fall  upon  the  occupiers  only,  one  half  of  such 
penalties  being  payable  to  informers. 

A  borough  by-law  could  not  validly  override  any  of  these 
provisions  as  regards  goods  for  the  time  being  subject  to  the  Act 
of  1882. 

A  Borough  Council  has,  however,  a  free  hand  in  making 
by-laws  concerning  goods  not  within  the  scope  of  the  1882  Act. 

OPINION 

Storage  of  Ammunition. —  Case. — Application  has  been  made 
by  a  Volunteer  Rifle  Corps  for  permission  to  store  a  limited 
quantity  of  ammunition  in  a  building  within  the  business  area 
of  the  borough.  Would  the  Council,  if  it  gave  its  consent,  be 
liable  for  any  accident  or  damage  occurring  through  explosion  ? 

(A.)  The  Council  has  no  power  to  authorise  the  storing  of 
ammunition  by  a  Volunteer  Rifle  Corps.  By  the  Explosives 
Act,  1882,  ammunition  can  be  kept  only  in  a  licensed  factory, 
magazine,  or  store,  or  in  accordance  with  a  license  or  authority 
under  the  Arms  Act,  1880.  See  Explosives  Act,  1882,  s.  2 
("Explosives") ;  s.  9  ;  s.  15.  Under  s.  65  (7)  of  the  Arms  Act, 
1880,  a  dealer  may  keep  50lbs.  and  a  non-dealer  lOlbs.,  of  gun- 
powder, otherwise  than  in  a  public  powder  magazine. 

The  Council  is  strongly  advised  not  to  grant  the  permission.* 


*  As  to  the  sale  of  arms  to  an  agent  of  a  licensee,  see  R.  v.  Boylan — 
1879— O.B.  &  F.  (C.A.)  45. 
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I  v.— F  E  N  C I N  G 

Public  Reserve. — (Q.)  Can  the  owner  of  land  adjoining  a 
reserve  vested  in  the  corporation  for  municipal  or  other  purposes 
call  upon  the  local  authority  to  pay  half  the  cost  of  a  dividing 
fence  ? 

(A.)  Yes.  The  local  authority  also  could  serve  a  fencing  notice. 
See  the  Fencing  Act,  1895,  s.  2,  definition  of  "  occupier,"  which 
term  "  includes  any  local  body,  trustees,  or  persons,  in  whom  the 
title  to,  or  control  of  any  public  reserve  is  vested."  See  also 
definition  of  "  public  reserves,"  which  term  is  stated  to  mean 
"  all  reserves  of  Crown  or  other  lands  made  for  any  purpose  of 
public  use  or  benefit."  See,  further,  s.  10,  imposing  the  duty  of 
fencing  upon  the  "  occupiers  "  of  contiguous  lands." 


V.— HOSPITALS   AND   CHARITABLE   AID 

INTRODUCTORY  NOTE 

THE  management  of  public  hospitals  and  charitable  institutions 
and  the  distribution  of  cbaritable  aid  are  entrusted  to  Boards 
constituted  under  the  Hospitals  and  Charitable  Institutions  Act, 
1885,  and  the  amending  Act  of  188G.  These  Boards  have 
jurisdiction  over  comparatively  large  districts,  some  of  them 
including  several  counties  and  boroughs  (see  1885,  s.  6,  and  First 
Schedule).  The  members  of  the  Boards  are  elected  by  the  local 
authorities  existing  within  the  district  (1885,  s.  7 ;  1886,  s.  6).t 
The  funds  arise  from  endowments,  voluntary  contributions,  and 

*  A  Domain  Board,  to  which  the  control  of  a  public  recreation  ground 
has  been  delegated  under  s.  12  of  the  Public  Domains  Act,  1881,  is  an 
"  occupier  "  within  s.  2  of  the  Fencing  Act,  1895,  notwithstanding  that  the 
title  to  the  recreation  ground  is  in  the  Crown  (Pahautanui  D.  Bd.  v.  Stace — 
1899—18  N.Z.L.B.  193).  Such  Domain  Board  has  "  control  "  although  it 
has  no  power  to  lease  (same  case). 

As  to  the  liability  of  a  Eoad  Board  to  fence  a  road  line,  see  Meredith  v. 
Whareama  E.  D.— 1888— 6  N.Z.L.E.  611. 

t  Exceptional  provisions  are  made  as  to  certain  districts  (1385,  s.  8). 
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levies  upon  local  authorities,  aided  by  Government  subsidies 
(1885,  ss.  14,  22  ;  1886,  s.  11).  Local  authorities  may  pay  their 
contributions  out  of  their  ordinary  funds,  or  raise  them  by  a  rate 
payable  by  owners  and  occupiers  in  equal  shares  (1885,  s.  26). 

The  districts  constituted  by  the  above-mentioned  Acts  are 
called  "  Hospital  Districts"  (1885,  s.  6) ;  their  boards  "Hospital 
and  Charitable  Aid  Boards  "  (s.  11) ;  and  their  funds  "  Hospital 
and  Charitable  Aid  Funds  "  (1885,  ss.  13,  14  ;  1886,  s.  22). 

In  certain  cases  two  or  more  districts  are  united  for  the 
purpose  only  of  the  distribution  of  charitable  aid  (1885,  s.  84). 
Such  districts  are  called  "  United  Districts ; "  their  boards  (which 
consist  of  the  members  of  the  several  Hospital  and  Charitable 
Aid  Boards),  "  Charitable  Aid  Boards  "  (1885,  ss.  34,  85 ;  1886, 
ss.  2,  21);  and  their  funds,  "Charitable  Aid  Funds"  (1885, 
s.  14  ;  1886,  ss.  21,  22).  Where  such  united  districts  are 
created,  the  old  Hospital  District  is  termed  a  "  Separate  District " 
(1886,  ss.  2,  21)  ;  its  board  a  "  Hospital  Board  "  (1886,  ss.  2,  21); 
and  its  fund,  a  "  Hospital  Fund  "  (1885,  s.  14;  1886,  ss.  21,  22). 

A  hospital  or  other  institution  can,  if  constituted  a  "  Separate 
Institution"  (1885,  s.  42),  be  separately  administered  by  Trustees 
appointed,  partly  by  the  voluntary  contributors,  and  partly  by 
the  contributing  local  authorities  (1885,  s.  47,  first  par.  and 
sub-ss.  3-5  ;  1886,  ss.  34-36).  Levies  are  made  by  the  Trustees 
upon  the  Hospital  and  Charitable  Aid  Board  or  Hospital  Board 
(1885,  s.  59),  the  amount  being  included  in  the  levy  made  by 
such  Board  upon  the  local  authorities  under  s.  24. 

The  Board  has  a  right  of  appeal  against  the  requisitions  of 
the  Trustees  (1886,  s.  60),  and  the  local  authorities  can  appeal 
against  the  Board's  requisitions  in  other  respects  (1885,  s.  25). 

The  provisions  of  the  Act  of  1885  have  been  further  amended 
by  the  Requisitions  Validation  Act,  1889 ;  the  Hospital  Trustees 
Act,  1891  ;  and  the  Hospitals  and  Charitable  Aid  Boards  Act, 
1900.:;: 

*  As  to  the  liability  of  Hospital  or  Charitable  Aid  Boards  under  the 
Workers'  Compensation  for  Accidents  Acts,  see  p.  147,  note. 
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OPINIONS 

Infection*  Diseases  Hospitals. — The  Public  Health  Amendment 
Act,  1903,  s.  4,  transfers  to  the  District  Boards  the  maintenance 
of  any  hospitals  provided  by  local  authorities  under  s.  37  of  the 
Public  Health  Act,  1900. 

Ratriif/  on  (lold  Mining  Property. — Case. — The  question  is, 
whether  in  determining  the  contribution  to  be  made  by  a  local 
authority  to  the  Hospital  and  Charitable  Aid  Fund,  ruining 
property  in  the  Middle  Island  is  to  be  treated  as  ratable  property 
within  the  meaning  of  s.  23  of  the  Hospitals  and  Charitable 

Institutions  Act,  1885. 

• 

Opinion.  — S.  23  directs  contributions  to  be  proportioned  to 
the  ratable  value  of  ratable  property  as  defined  in  the  Eating  Act, 
1876,  or  the  Rating  Act,  1882.  Mining  property  was  not  ratable 
property  under  the  Act  of  1876  (s.  37  (2).  Nor  was  it  ratable 
property  under  the  Act  of  1882  (s.  2  "  Eatable  property " 
exception  (2).  By  s.  5  of  the  Gold  Duty  Abolition  and  Mining 
Property  Eating  Act,  1890,  it  was  enacted  that  mining  property 
(as  defined  in  s..3  of  that  Act),  should  be  deemed  to  be  ratable 
property  within  the  meaning  of  the  Eating  Act,  1882,  as  altered 
by  the  said  Act  of  1890.  By  s.  15  of  the  latter  Act,  such  Act 
was  not  to  affect  the  North  Island. 

The  Eating  Act,  1894,  excepts  from  the  definition  of  "  ratable 
property"  contained  in  s.  2  thereof,  gold-mining  property  situate 
in  the  North  Island  (see  exception  2).  This  Act  refers  to  mining 
property  by  the  description  given  in  s.  2  (2)  of  the  Eating  Act, 
1882,  as  amended  in  1883.  S.  86  of  the  Eating  Act,  1894, 
declares  that  nothing  in  that  Act  shall  annul  or  repeal  any  of 
the  provisions  of  the  Gold,  &c.,  Act,  1890. 

Section  5  of  the  Gold,  &c.,  Act,  1890,  must  now  be  read  as 
enacting  that  mining  property  (as  defined  in  s.  8  thereof)  situate 
in  the  Middle  Island,  held  by  an  "  occupier"  (as  defined)  in  any 
borough,  town  district  or  county  within  a  mining  district,  shall 
be  deemed  to  be  ratable  property  within  the  meaning  of  the 
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Eating  Act,  1894,  as  altered  by  the  Gold,  &c.,  Act,  1890,  and 
that  such  property  shall  be  liable  to  be  rated  by  the  local 
authority  in  like  manner  as  other  property  in  the  district  of  such 
local  authority  is  or  may  be  rated  under  the  Rating  Act,  1894. 

1  am  of  opinion  that  such  mining  property  should  be  treated 
as  ratable  property  for  the  purposes  of  s.  23  of  the  Hospitals  and 
Charitable  Institutions  Act,  1885. 

It  is  to  be  noted  that  persons  appearing  on  Valuation  Rolls 
made  under  the  Gold,  &c.,  Act,  1890,  have  the  rights  of  voting 
at  elections  of  members  of  the  local  authority  (s.  8)  and  that 
the  same  rates  are  payable  by  mining  property  as  by  other 
properties  (s.  5)  and  the  intention  of  the  Legislature  must,  in 
my  opinion,  have  been  that  mining  property,  when  made  ratable 
like  other  property  in  the  district,  should  be  taken  into 
consideration  in  determining  the  proportion  of  hospital  and 
charitable  aid  money  to  be  found  by  the  several  local  authorities 
(September,  1898). 

Representation  mi  lloarth. — A  county  has  four  votes,  and  the 
borough  one,  for  electing  members  of  the  District  or  United 
Board  for  their  grouped  districts  (Hospitals  and  Charitable 
Institutions  Act,  1885,  Amendment  Act,  1886,  s.  6).  Each  of  the 
two  local  authorities  appoints  one  delegate.  These  two  delegates 
and  the  presiding  Clerk  are  the  only  persons  present.  The 
Order-in-Council  lays  down  no  procedure.  The  nominee  of  the 
county  delegate  must  be  elected,  although  the  borough  delegate 
refuses  to  attend.  Seconding  is  not  invariably  required.  (May's 
Parliamentary  Practice— 1893— 10th  ed.,  p.  263). 
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VI.— IMPOUNDING 

Driviny  Fees.  —  The  scale  of  driving  fees  fixed  by  the  Im- 
pounding Act,  1884,  contemplates  the  case  of  animals  owned  by 
one  and  the  same  person.  If  a  mob  of  cattle  is  impounded,  the 
driving  fee  of  one  shilling  per  mile  is  chargeable  to  each  person 
who  owns  one  or  more  of  the  mob.  If  any  one  person  owns 
more  than  twenty-five  head  out  of  the  mob  he  is  chargeable  two 
shillings  a  mile.  There  is  no  provision  in  either  the  Act  or  the 
Schedules  for  apportioning  driving  fees  or  other  charges.  The 
"  owner  "  of  the  cattle  impounded  is  spoken  of  throughout.  See 
ss.  11,  18,  17,  26,  37,  39,  43,  46,  and  the  First  Schedule. 

Obviously  if  the  person  impounding  cattle  found  trespassing 
at  one  and  the  same  time  drove  them  to  the  places  of  abode  of 
the  respective  owners,  separate  driving  fees  would  have  to  be 
paid.  In  Part  II.  of  the  First  Schedule  the  one  shilling  a  mile 
for  up  to  twenty-five  head  is  fixed  for  driving  cattle  "  to  the 
residence  of  the  owner  of  the  same,  or  to  the  pound. ":|:  The  Act, 
therefore,  makes  no  difference  between  driving  to  the  residence  of 
the  owner  or  to  the  pound,  and  the  "  owner  "  is  again  spoken  of 
in  the  singular  number.  I 

Again,  after  sale,  the  poundkeeper  must  make  up  an  account 
against  each  owner,  and,  among  the  deductions,  is  entitled  to 
charge  the  fees  for  driving  that  owner's  cattle  (s.  43). 

Public  Notice  of  Earlier  Sale. — S.  39  requires  public  notice  to 
be  given  where  the  owner  is  unknown,  though  it  is  supposed  the 
animal  will  not  bring  the  costs  of  sale,  etc. 


*  The  "nearest  accessible  pound,"  in  s.  11,  is  determined  by  straight-line 
measurement  (Finlay  v.  Barrett— 1896— 15  N.Z.L.R.  436). 

t  A  local  authority  is  not  liable  for  the  acts  of  its  poundkeeper  (Burne  v. 
Halcombe  T.  11.— 1890— 9  N.Z.L.B.  223. 

E 
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VII.— LABOUR    LAWS 

INTRODUCTORY  NOTE 

IN  New  Zealand  it  is  compulsory  upon  employers  to  pay  fair 
wages  and  to  set  fair  working  hours  (Public  Contracts  Act,  1900 ; 
M.  C.  Act,  1900,  s.  187  (3).  The  fair  wages  earned  must  be  paid 
in  money  (Truck  Act,  1891  ;  Wages  Protection  Act,  1899).  If 
not  paid,  the  worker  has  remedies  against  the  moneys  payable  to 
the  contractor  employing  him  (Workmen's  Wages  Act,  1893), 
and  against  any  chattel  or  land  or  building  in  respect  of  which  the 
work  is  executed  (Contractors  and  Workmen's  Lien  Act,  1892).* 

Should  the  foregoing  remedies  fail  and  his  employer  become 
insolvent,  the  worker  has  a  preferential  claim  to  four  months' 
wages  in  the  case  of  bankruptcy  (Bankruptcy  Act,  1892,  ss.  112, 
120),  or  two  months'  wages  in  the  case  of  the  winding-up  of  a 
company  (Companies  Act,  1903,  s.  249). 

Wages,  if  not  exceeding  £2  a  week,  are  protected  from  attach- 
ment for  debt  (Wages  Attachment  Act,  1895). 

Laws  are  also  in  force  for  protecting  women  and  children 
from  being  overworked,  and  generally  for  improving  the  sanitary 
conditions  under  which  all  persons  engaged  in  manual  labour 
work. 

Provisions  also  exist  for  building  workers'  homes  (Land  for 
Settlements  Consolidation  Act,  1900,  ss.  13,  50 ;  M.  C.  Act, 
1900,  s.  382). 

*  In  re  Williams— 1899 — 12  N.Z.L.R.  543  it  was  held  to  be  not  necessary 
that  the  materials  should  be  supplied  in  connection  with  labour,  skilled  or 
unskilled,  by  the  person  supplying  them,  or  that  labour  done  upon  materials 
should  be  done  on  the  land  on  which  the  building  or  other  work  is  being 
constructed.  See  also  Easson  v.  Murray— 1904 — 6  Gaz.  L.R.  447. 

"  Work  "  in  s.  2  cov.ers  materials  supplied,  and  that  whether  the  supplier 
is  a  manufacturer  or  a  merchant  selling  articles  (such  as  timber  for  fittings 
or  fixtures)  partly  manufactured  (Reid  v.  Barnett — 1904—6  Gaz.  L.R.  456  . 
As  to  when  an  order  for  later  work  is  severable,  and  as  to  time  within  which 
notice  should  be  given,  see  same  case.  See  further  as  to  time,  Halley  v. 
Seark— 1904— 6  Gaz.  L.R.  446. 

The  supply  of  an  article  to  be  used  in  connection  with  a  chattel  or 
building  comes  within  "  work."  (In  re  Hurt— 1902— 21  N.Z.L.R.  540). 
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The   Industrial   Conciliation  and  Arbitration   Acts  of  1900, 

1901,  and  1908,  provide  for  the  settlement  of  disputes  between 
employers  and  workers  relative  to  rates  of  wages  and  conditions 
of  work. 

Damages  for  accidents  ^are,  up  to  £300,  made  a  charge  upon 
the  work,  the  employers,  in  their  turn,  covering  themselves  by 
insurance  (Workers'  Compensation  for  Accidents  Acts,  1900, 

1902,  1903). *     This  charge  is,  however,  without  prejudice  to  the 
right  of  the  worker  to  recover  up  to  £500,  under  the  Employers' 
Liability  Acts  of  1880,  1891  and  1892,  if  negligence  on  the  part 
of  the  employer  or  the  fellow- workers  can   be  shown,  or  to   an 
unlimited  amount  at  Common  law. 

OPINIONS 

Truck  Act. — The  Truck  Act,  1891,  is  for  the  benefit  only  of 
workers  who  give  their  personal  services  (Kellick  v.  Adams — 1893 
— 12N.Z.L.R.  715). 

Liability  for  Accidents. — (Q.)  If  the  work  of  rubbish  removal 
be  let  to  a  contractor,  would  the  local  authority  be  liable  for  any 
accidents  or  damages  under  the  Contractors'  and  Workmen's 
Lien  Acts,  the  Employers'  Liability  Acts,  or  at  Common  law  for 
defaults  of  the  contractor  ? 

(A.)  The  Contractors'  and  Workmen's  Lien  Acts  do  not  apply 
to  a  work  of  this  kind.  See  s.  2  Act  of  1892.  Broadly  put,  the 
Acts  apply  only  to  building  and  mining  work,  and  the  alteration 
or  improvement  of  chattels.  The  liability  of  the  corporation 

*  A  local  authority  let  a  contract  for  the  construction  of  cattle-yards  to 
a  builder,  who  sublet  the  paving  work.  The  sub-contractor  employed  a 
workman  to  break  stone  for  the  work,  and  an  accident  occurred.  The  local 
authority  was  held  to  be  the  "  principal  "  under  s.  15  of  the  Act  of  1900 
(Reddie  v.  BalclutJia  Carpn.— 1902  -5  Gaz.  L.E.  253). 

A  Charitable  Aid  or  Hospital  Board  is  not  a  "  local  authority  "  within 
the  Workers'  Compensation  for  Accidents  Act,  1900,  s.  4  (3),  but  is  an 
'•  employer "  under  s.  2.  The  work  of  cleaning  and  whitewashing  or 
painting  the  ceiling  of  a  building  under  the  control  of  such  a  Board,  comes 
within  the  term  "  building  "  work  in  s.  4  (2).  (Southerby  v.  Auckland  H.  & 
Ch.  Aid  Bd.~  1902— 5  Gaz.  L.B.  142). 
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under  the  Employers'  Liability  Acts  is  limited  to  the  case  of 
its  furnishing  faulty  plant,  &c.,  to  the  contractor.  See  s.  5  Act 
of  1892.  At  Common  law  the  corporation  would  not  be  liable 
for  the  defaults  of  a  contractor,  taking  such  a  contract  as  is 
described,  if  the  local  authority  did  not  interfere  in  the  work,  and 
thus  make  itself  party  to  the  default  (Rowoes  Nisi  Prius — 1900 
— 17th  ed.,  p.  755  ;  Reedie  v.  London  and  North  Western  Railway 
Co. — 1849 — 4  Exch.  244  (where  a  bridge  contractor's  workman 
let  a  stone  fall  on  to  the  plaintiff,  and  the  railway  company  was 
held  not  liable).  See,  however,  Huryess  v.  tray— 1845 — 1  C.B. 
578  (where  the  employer  was  held  liable  by  reason  of  his  inter- 
ference). See  also  ante  p.  93.* 

The  above  opinion  was  given  in  1899.  Under  the  Workers' 
Compensation  for  Accidents  Acts,  since  passed,  the  local  authority 
might  be  held  liable.  See  Warnngton  v.  Opotiki  T.  B. — 1903  — 
5  Gaz.  L.R.  234,  where  the  repairing  and  maintaining  of  roads  was 
held  to  come  within  "  industrial  work  "  in  s.  4  (1)  of  the  Act  of 
1900,  read  with  sub-s.  of  the  same  section. 

Lien  Act. — The  Contractors'  and  Workmen's  Lien  Act,  1892, 
requires  local  bodies  to  retain  one-fourth  of  the  contract  moneys 
under  contracts  coming  within  the  Act  until  the  expiration  of 
31  days  from  the  completion  of  the  work  (s.  12).  The  lien  upon 
land  given  by  the  Act  does  not,  however,  affect  local  bodies. 
See  s.  47,  exempting  lands  vested  in  the  Crown,  or  in  "any  body 
corporate,  board,  or  local  authority  procuring  or  undertaking  the 
performance  of  any  work  for  any  public  purpose." 


*  See  also  The  Snark—1900—p.  105. 
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VIII. -LICENSING 

1.  ELECTIONS  AND  ADMINISTRATION 

Returning  Officer. — The  Eeturning  Officer  for  the  electoral 
district  conducts  the  election  of  the  Licensing  Committee.  See 
Alcoholic  Liquors  Sale  Control  Act,  1893,  s.  7  (2) ;  also  s.  28 
repealing  the  previous  law.  The  general  language  of  s.  9, 
empowering  the  controlling  local  authority  to  "  make  all  necessary 
appointments,"  must  yield  to  the  express  language  of  s.  7  (2) 
appointing  the  Returning  Officer.* 

Expenses  of  Administration. —  Contribution  by  Local  Authorities. 
— Where,  in  a  Licensing  District,  only  one  fee — a  publican's 
license  fee — is  received,  this  fee  is  deemed,  within  the  meaning  of 
par.  (b)  of  sub-s.  1  of  s.  16  of  the  Alcoholic  Liquors  Sale 
Control  Act  Amendment  Act,  1895,  the  smallest  portion  of  the 
license  fees  accruing  in  the  Licensing  District.  The  local 
authority  that  received  the  fee  (which  happened  to  be  the  controlling 
authority)  and  the  other  local  authorities  in  the  district  should, 
therefore,  contribute  equally  to  the  expenses  of  election  and 
control. 

The  case  does  not  come  under  par.  (a)  or  par.  (c]  of  s.  16  (1). 
It  is  unreasonable  to  suppose  that  the  controlling  authority  is 
not  to  recover  at  all  from  the  other  local  authorities.  It  might 
happen  that  out  of  four  districts,  one  received  no  fees  and  the 
other  three  equal  fees.  This  equal  fee  would  also  be  deemed  the 
"  smallest  portion  "  under  par.  (b).  f 

Expenses  of  Administration. — Law  Costs. — The  controlling 
authority,  constituted  by  the  Alcoholic  Liquors  Sale  Control  Act, 
1893,  s.  9,  has  a  discretion  to  incur  law  costs  in  connection  with 

*  A  Returning  Officer,  who  has  made  a  return  under  the  Alcoholic 
Liquors  Sale  Conti'ol  Act  Amendment  Act,  1895,  s.  9,  is  functvs  officio,  and 
therefore  cannot  correct  the  return,  if  wrong  (Bastings  v.  Stratford — 1900 — 
18  N.Z.L.R.  513). 

t  A  Road  Board  is  not  liable  to  contribute  to  the  costs  of  administration 
where  the  County  Council  receives  the  license  fees  (Patea  County  v.  Puma 
E.  Bd.— 1902— 22  N.Z.L.R.  132). 
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the  administration  by  it  of  the  affairs  of  the  Licensing  District. 
Being  entrusted  with  such  administration,  the  controlling 
authority  need  not  consult  the  contributing  local  authorities  in 
the  matter.  The  law  costs,  incurred  under  reasonable  circum- 
stances, would  form  part  of  the  costs  of  administration  to  be 
borne  under  s.  16  (1)  of  the  Amending  Act  of  1895,  by  the 
controlling  and  other  local  authorities  in  the  Licensing  District. 

2.  ISSUE  OF  LICENSES 

By  irliich  Authority  issued. — (Q.)  Should  the  licenses  be  issued 
by  the  controlling  authority  or  by  the  local  authority  entitled  to 
receive  the  fees  ? 

(A.)  By  the  latter  authority  (Licensing  Act,  1881,  s.  69). 

Conditional  License.  —  Public-house  in  different  district.  —  A 
Licensing  Committee  can  grant  a  conditional  license  for  any 
place  within  its  district,  provided  the  licensee  holds  a  publican's 
license.  It  is  immaterial  that  the  licensed  house  is  situated  in  a 
different  local  governing  district.  Seethe  Licensing  Act  of  1881, 
s.  36,  and  the  Forms  in  Schedules  1  and  6.* 

3.  LICENSE  FEES 

By  u-Jiom  received. — (Q.)  Is  the  controlling  authority  entitled 
to  receive  in  the  first  instance  all  the  license  fees  arising  in  the 
Licensing  District,  or  should  the  fees  be  paid  directly  by  the 
licensees  to  the  Treasurers  of  the  several  local  authorities 
ultimately  entitled  to  the  same  under  s.  109  of  the  Licensing 
Act,  1881  ? 

(A.)  The  license  fees  should  be  paid  to  the  Treasurers  of  the 
various  local  bodies  direct.! 

*  A  conditional  license  issues  upon  a  certificate  given  by  the  Chairman 
and  two  members  of  the  Committee  (Searl  v.  McArdle — 1897 — 15  N.Z.L.B. 
613). 

t  The  Town  District,  not  the  County,  is  entitled  to  the  fees  for  licenses 
of  public-houses  situate  within  the  Town  District  (Godfrey  v.  Sullivan — 1882 
— N.Z.L.K.  1  S.C.  234). 
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Conditional  License  Fee. — The  fee  for  a  conditional  license  is 
payable  to  the  local  authority  of  the  district  in  which  the  place 
for  which  the  license  is  granted  is  situate. 

Eefund. — The  fee  for  a  publican's  license  is  an  "  annual  fee  " 
(Licensing  Act,  1881,  s.  108).  If  a  license  is  granted  at  any 
time,  other  than  at  the  annual  licensing  meeting,  a  proportionate 
part  only  of  the  fee  is  payable  for  the  period  up  to  the  80th  June 
ensuing  (Alcoholic  Liquors  Sale  Control  Act,  1893,  s.  12  (5). 
In  no  other  case  does  any  provision  appear  to  be  made  for 
apportioning  license  fees,  and  the  existence  of  the  above  special 
provision  affords  an  argument  against  there  being  any  general 
power  to  apportion.  No  part  of  the  fee  paid  for  a  publican's 
license  granted  at  an  annual  meeting  can  therefore  be  refunded 
in  consequence  of  a  proposal  carried  at  a  local  option  poll,  or  for 
any  other  reason.* 


IX.—  SL  AUGHTEKING 

Refusal  of  Corporation  to  Provide  Abattoir. — (Q.)  What  con- 
sequences would  follow  should  a  municipal  corporation  fail  or 
wilfully  omit  to  establish  an  abattoir  under  s.  5  of  the 
Slaughtering  and  Inspection  Act,  1900  ? 

(A.)  S.  5  imposes  on  the  Council  the  duty  of  establishing  an 
abattoir.  The  Council  may  for  this  purpose  employ  its  general 
funds  (s.  9)  or  raise  a  special  loan  by  special  order,  without 
taking  a  poll  (s.  10,  3rd  par.).  By  s.  52  every  person  commits 
an  offence  who  fails  to  perform  any  duty  imposed  by  the  Act. 
See  sub-s.  2.  By  s.  53  an  offender  is  liable  to  a  penalty  not 
exceeding  £50,  without,  however,  releasing  him  from  his  civil 
liability  in  damages  or  otherwise  at  the  suit  of  any  person 


*  In  Penney  v.  Wairau  Licensing  Committee— 1902— 22  N.Z.L.B.  626, 
the  fee  paid  for  a  publican's  license  that  afterwards  became  quashed,  was 
held  to  be  irrecoverable. 
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aggrieved.  I  am  of  opinion  that  the  corporation  would,  in  its 
corporate  capacity,  be  liable  to  this  penalty.  As  to  proceeding 
against  a  corporation,  see  Encyc.  of  Laws  of  Eng. — 1897 — Vol  3, 
p.  487  ;  Re<j.  v.  Birmingham  By.  Co.— 1842— 3  Q.B.  223 ;  Ee 
St.  Helens  Tramway  Co.— 1891— 56  J.P.  71  ;  Bouzer  \.  Percy 
Supper  Club— 1893— 42  W.R.  29  ;  Interpretation  Act,  1888,  s.  4 
("  Person  ").* 

The  Corporation  would  also  be  open  to  proceedings  by  way  of 
mandamus  (Short  on  Mandamus— 1887— 322,  323).  I 

Although  the  "  local  authority  "  or  "  local  body  "  is  generally 
defined  in  local  governing  Acts  as  meaning  the  council,  board,  or 
other  executive  body,  yet  in  legal  proceedings,  whether  for 
mandamus  or  otherwise,  it  is  proper  to  make  the  corporation  of 
the  district,  and  not  the  executive  body,  a  party  (Stou-ell  v. 
Geraldine  C.C.— 1890—  8  N.Z.L.R.  720;  Malfroy  v.  Holme*— 
1891—10  N.Z.L.E.  436  ;  Att.-Gen.  v.  Webb— 1888— 9  N.S.W.B. 
(Eq.)  54,  61  ;  Att.-Gen.  v.  Bairnsdale  Shire— 1902— 28  V.L.R. 
239).  On  the  other  hand,  in  re  Lambton  Municipal  District — 
1899—20  N.S.W.R.  (L)  375,  it  was  held  that  a  mandamus  for  not 
striking  a  rate  was  properly  asked  for  as  against  the  individual 
members  of  the  Council,  and  not  as  against  the  municipality  as  a 


*  Since  the  opinion  was  given  it  has  been  declared  (with  retrospective 
operation)  that  the  word  "  Person  "  shall,  in  criminal  enactments,  include  a 
body  corporate  (Interpretation  Act  Amendment  Act,  1903,  s.  6). 

t  As  to  mandamus,  at  the  instance  of  creditors,  against  local  bodies 
directing  them  to  levy  rates,  see  R  v.  Pine  Hill  Rd.  Ed.— 1870— Mac.  763; 
]{.  v.  North-East  Valley  Rd.  Bd.— 1876-2  N.Z.  Jur.  (N.S.)  S.C.  85. 

For  cases  of  mandamus  against  Licensing  Committees,  see  Faber  v. 
Fraser— 1886— N.Z.L.R.  4  S.C.  324  ;  Birley  v.  McDonald— 1886— ib.  427  ; 
Falconer  v.  Williams— 1896— 14  N.Z.L.R.  502. 

As  to  a  mandamus  to  Justices,  see  R.  v.  Marsham— 1892  —  1  Q.B.  371 
(paving  expenses) ;  R.  v.  Gotham— 1898-  1  Q.B.  802  (licensing);  Johnston  v. 
McArthttr— 1903— 22  N.Z.L.R.  592  (customs)  ;  to  a  local  body  to  approve 
building  plans,  Smith  v.  Charley  R.  (7.— 1897— 1  Q.B.  678 ;  and  at  the  instance 
of  one  local  body  against  another,  R.  v.  Lewisham  Union— 1897—  1  Q.B.  498. 
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whole ;  but  Att.-Gen.  v.  Webb  (above)  was  not  cited,  and  none 
of  the  cases  that  were  cited  supported  the  judgment  in  this 
respect.* 

Should  a  writ  of  mandamus  be  issued,  the  Councillors  or  other 
persons  actually  resisting  would  be  punishable  by  attachment. 
Sliortt,  p.  425  ;  H.  v.  Ledgard  and  others  (Mayor,  Aldermen,  and 
Councillors  of  Poole)—lMl—l  Q.B.  616;  R.  v.  Salop,  Buller's 
N.P.  201  ;  cited  1  Gude,  C.P.  189,  and  in  Shortt,  p.  425 ;  In  re 
Lambton  Municipal  District  (No.  2)  — 1899— 20  N.S.W.R.  (L.) 
378. 

Compelling  Butchers  to  hand  over  their  Stock  for  Slaughtering.  — 
The  controlling  authority  of  a  registered  abattoir  can  compel 
butchers  to  hand  over  their  stock  to  such  authority  for 
slaughtering.  S.  17  of  the  Slaughtering  and  Inspection  Act, 
1900,  provides  that  where  an  available  registered  abattoir  is 
established  in  any  local  governing  district  it  is  unlawful  (with 
certain  exceptions  not  affecting  the  present  question)  "  to 
slaughter  in  any  such  district  any  stock  for  human  consumption, 
or  for  export,  or  to  dress  therein  any  carcase  for  sale,  except  at  a 
registered  abattoir,  or  to  sell  or  expose  for  sale  in  any  such 
district  any  meat  slaughtered  elsewhere  than  in  a  registered 
abattoir."  S.  18  (1)  provides  that  the  local  authorities  may 
"  arrange  with  "  any  persons  to  slaughter  their  own  stock  at  the 
abattoir.! 

*  In  Melbourne  Tram.  Co.  v.  Fitzroy  Corpn. — 1901 — A.C.  153,  the 
Supreme  Court  was  held  to  have  had  jurisdiction  to  issue  a  mandamus  to  a 
County  Court,  to  state  facts  for  the  determination  of  the  Supreme  Court. 

f  In  C hristchurch  Meat  Co.  v.  Christchurch  Corpn.— 190-1— 7  Gaz.  L.B. 
70,  it  was  held  by  Dennistou  J.  that  the  controlling  authority  could  be 
compelled  by  mandamus  to  fix  a  scale  of  fees  under  s.  27  of  the  Slaughtering, 
<&c.,  Act,  1900,  in  respect  of  meat  from  stock  slaughtered  in  a  meat-export 
slaughter-house.  His  Honour  held  that  the  words  "  as  are  agreed  on  "  do 
not  import  a  contractual  relation  between  the  controlling  authority  and  the 
sellers  of  meat  so  slaughtered,  and  could  not,  in  any  case,  be  read  as 
referring  to  an  agreement  between  the  controlling  authoiity  and  the 
licensee  of  the  meat-export  slaughter-house. 

In  Young  v.  Thompson— 1904— 23  N.Z.L.B.  845,  Denniston  J.  held 
further  that  until  the  fees  are  fixed,  the  liability  to  pay  cannot  arise,  aud 
that  the  payment  of  fees  is  not  a  condition  precedent  to  the  right  to  sell. 
He  also  queried  whether  a  person  selling  meat  slaughtered  in  a  meat-export 
slaughter-house  could  be  guilty  of  an  offence  under  s.  17. 
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Compulsory  Purchase. — Train-line  in  several  districts. — Under 
cl.  29  of  the  Second  Schedule  to  the  Tramways  Act,  1894,  the 
local  authority  can  compulsorily  purchase  only  so  much  of  the 
tramway  as  is  within  its  district.  Clause  29  says  that  the  local 
authority  may  require  the  promoters  to  sell,  and  that  thereupon 
the  promoters  shall  sell  to  the  local  authority  "  their  undertaking, 
or  so  much  of  the  same  as  is  within  the  district  of  such  local 
authority,  upon  terms  of  paying  for  the  tramway,  and  all  lands, 
buildings,  works,  material,  and  plant  of  the  promoters  suitable 
to  and  used  by  them  for  the  purposes  of  their  undertaking  within 
such  district" 

The  fact  that  the  principal  part  of  a  tramway,  laid  as  one 
undertaking,  lies  within  the  limits  of  an  important  borough, 
does  not  empower  the  Council  of  the  borough  to  compulsorily 
purchase  the  parts  of  the  tramway  laid  outside  the  borough. 

On  a  contrary  reading  of  the  Statute,  a  suburban  local 
authority  in  whose  area  a  small  part  of  a  tramway,  laid  in  several 
districts,  is  constructed,  could  claim  to  purchase  the  whole  under- 
taking, and  two  or  more  local  authorities  could  thus  serve 
conflicting  notices  to  purchase — a  course  which  obviously  is  not 
permitted.  See  hereon  North  Metropolitan  Ely.  Co.  v.  London 
C.  C.,  Weekly  Notes,  1895,  p.  91 ;  72  Law  Times,  p.  586  (aff.  on 
app.  60  J.P.  23),  in  which  the  London  County  Council  was 
held  entitled  to  compulsorily  purchase  only  as  much  of  a  line 
extending  into  other  districts  as  lay  within  its  own  district, 
thereby  leaving  the  other  parts  of  the  tramway  ^ystem  isolated. 
November,  1898.* 


*  An  English  local  authority  purchasing  compulsorily  under  s.  43  of  the 
Tramways  Act,  1870  (corresponding  generally  with  clause  29  of  the  Second 
Schedule  to  our  Act  of  1894)  a  private  line  within  its  district  worked  by 
private  promoters,  together  with  a  line  belonging  to  the  local  authority,  was 
held  obliged  to  purchase  all  the  lands,  plant,  &c.,  used  for  the  joint  working  of 
the  whole  system  (Manchester  Co.  v.  Manchester  Corpn. — 1902 — 87L.T.  504). 
Where  the  part,  situate  within  the  district  of  a  local  authority,  of  a  tramway 
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Par.  7  of  cl.  29  provides  for  the  compulsory  purchase  by 
several  local  authorities  of  an  undertaking  existing  in  their 
districts. 

It  may  be  useful  to  add  some  remarks  on  the  basis  of 
valuation  of  the  tramway  on  a  compulsory  purchase.  The 
Tramways  Act,  1870  (Eng.)  s.  43,  provides  for  the  purchase  of 
the  "undertaking"*  (not  defined)  or  the  part  thereof  within  the 
district  of  the  local  authority,  upon  "  terms  of  paying  the  then 
value  (exclusive  of  any  allowance  for  past  or  future  profits  of  the 
undertaking,  or  any  compensation  for  compulsory  sale,  or  other 
consideration  whatsoever)  of  the  'tramway"  (not  defined)  and  all 
lands,  buildings,  works,  materials,  and  plant  of  the  promoters 
suitable  to,  and  used  by  them  for  the  purposes  of  their  under- 
taking within  such  district." 

This  provision  came  before  the  House  of  Lords  for  interpre- 
tation in  J^dinbnri'fh  Street  Tramways  Co.  v.  Edinburgh  Corpn. — 
1894 — A.C.  456.  Their  Lordships  held  that  "  tramway  "  could  not 
be  read  as  synonymous  with  "  undertaking,"  but  meant  only  the 
structure  laid  down  on  the  highway,  and  that  therefore  the  "then 
value  of  the  tramway  "  must  be  measured  by  what  it  would  cost, 
at  the  date  of  purchase,  to  construct  the  lines,  subject  to  a 
deduction  for  depreciation,  and  that  the  rental  value  must  not  be 
taken  into  account.  The  like  decision  was  given  on  this  point  in 
London  Street  Tram.  Co.  v.  London  C.C.— 1894— A.C.  489.  The 
English  and  New  Zealand  enactments  should  be  compared. 


is  purchased  under  the  said  section,  lands,  buildings,  plant,  &:c.,  used  with 
and  suitable  to  such  part  must  be  purchased,  although  not  situated  within 
the  district  (Manchester  Co.  v.  Swindon,  &c..  Council — 1904 — 90  L.T.  795). 

On  a  compulsory  purchase  by  the  local  authority  under  s.  43  of  the 
Tramways  Act,  1870  (Eng.)  the  House  of  Lords  held  that  the  local 
authority  became  entitled  to  the  exclusive  use  of  the  tramway,  not  by 
transference  of  any  right  from  the  promoters,  but  by  virtue  of  the  Statute 
alone  (Edinburgh  Street  Tram.  Co.  v.  Edinburgh  Corpn. — 1894 — A.C.  456). 
"  The  power  exclusively  to  use  the  tramway  was  granted  to  the  pro- 
moters, as  such,  and  is  not  capable  of  transfer  by  them "  ;  per  Lord 
Herschell,  L.C,  at  p.  464.  The  English  section  requires,  however,  to  be 
carefully  compared  with  the  New  Zealand  clause. 

*  As  to  this  word,  see  Brice  on  Tramways — 1898 — pp.  120-125  ;  140. 
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"  Undertaking"  and  "  tramway  "  are  denned  in  s.  3  of  our  Act,* 
while  the  parenthetical  words,  "exclusive  of  any  allowance,"  etc., 
are  not  in  clause  29  of  the  Second  Schedule  to  that  Act. 

The  Edinburgh  and  London  cases  are  criticised  at  some 
length  by  Mr.  Brice  in  his  work  on  Tramways  — 1898  — 
p.p.  145-152. 

The  London  County  Council,  having  compulsorily  purchased 
further  portions  of  the  London  Street  Tramways  Company's  line, 
carried  a  case  to  the  House  of  Lords,  with  a  view  to  getting  the 
House  to  acknowledge  that  its  previous  decision  regarding  the 
valuation  of  the  tramway  was  erroneous  for  reasons  that  had 
not  been  presented  to  it.  The  House,  however,  held  that  its 
decisions  on  questions  of  law  conclude  it  (L.S.T.  Co.  v.  L.C.C. — 
1898— A.C.  375). 

Constructing  a  Tramway  in  Several  Districts.  —  One  local 
authority  cannot  itself  compel  another  local  authority  to  join 
in  constructing  a  tramway  in  their  respective  districts,  but  where 
two- thirds  of  the  length  of  the  proposed  tramway  is  to  be  laid 
within  the  district  of  the  first  mentioned  authority,  the  Governor 
may,  if  so  advised,  make  an  order  for  the  construction  of  the 
tramway  in  both  districts  (Tramways  Act,  1894,  2nd  sched., 
cl.  10  (2). 

Accounts.  —  The  Tramways  Act,  1894,  Second  Schedule, 
clause  11,  requires  the  local  authority  to  keep  a  separate 
account  of  the  tramway  moneys,  apart  from  its  General  Account, 
and  empowers  it  to  transfer  the  surplus  to  its  General  Account. 
This  special  provision  is  not  overridden  by  any  general  enact- 
ment dealing  with  the  keeping  of  the  accounts  of  any  kind  of 
local  authority. 

*"  Undertaking  "  includes  the  'tramway'  (also  defined)  and  all  works, 
cars,  rolling-fltock,  equipment,  material,  and  plant,  rights  and  powers 
connected  with  the  '  tramway.'  " 

"  '  Tramway '  inchides  all  land,  buildings,  fixed  machinery,  and  fixed 
apparatus  acquired,  constructed,  or  used  for  the  purpose  of  working  any 
tramway"  (Tramways  Act,  1894  (N.Z.),  s.  3). 
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The  following  notes  of  some  further  cases  concerning  tram- 
ways are  added : — 

Keeping  Part  of  Highway  in  Repair.— Clause  16  of  the  Second 
Schedule  to  the  Tramways  Act,  1894  (N.Z.),  corresponding  with 
s.  27  of  the  repealed  Tramways  Act,  1872  (N.Z.)  and  s.  28  of  the 
Tramways  Act,  1870  (Eng.),  requires  the  tramway  proprietors  to 
keep  the  parts  of  the  highway  lying  between,  and  18  inches  on 
each  side  of,  the  rails  in  "  safe  condition  and  repair  "  to  the 
satisfaction  of  the  local  authority.  This  enactment  imposes 
upon  the  proprietors  the  duty  of  keeping  these  parts  of  the 
highway  in  a  fit  and  safe  condition  for  the  passing  of  traffic,  to 
the  satisfaction  of  the  local  authority.  See  Dublin  United  Tram. 
Co.  v.  Fitzyerald — 1903 — A.C.  99,  in  which  the  House  of  Lords 
held  the  tramway  company  liable  for  an  accident  arising  from 
the  omission  to  sand  the  stone  paving  between  the  rails,  which 
had  become  slippery.  The  local  authority  had  given  the  com- 
pany notice  to  render  the  paving  safe,  but  the  company  had 
neglected  to  do  so  (p.  100).  This  duty  is,  however,  discharged 
if  the  repairs  are  done  to  the  satisfaction  of  the  local  authority. 
See  Morn*  v.  Canterbury  Tram.  Co.— 1892— 10  N.Z.L.R.  524  ; 
Dunedin  Tram.  Co.  v.  Ross— 1895— 18  N.Z.L.R.  866.  See  also 
Dublin  United  Tram.  Co.  v.  Fitzgerald  (above). 

But  where  tramway  proprietors  contract  under  statutory 
powers  with  the  local  authority  for  the  repair  by  the  latter  of  the 
said  part  of  the  highway,  such  proprietors  are  not  liable  for 
accidents  arising  from  non-repair.  See  Alldred  v.  West  Metro- 
politan Tram.  Co.— 1891  — 2  Q.B.  898;  Tramways  Act,  1894 
(N.Z.),  Second  Schedule,  clause  17.  See  also  Hoiritt  v.  Notting- 
ham Tram.  Co.— 1883— 12  Q.B.D.  16.  The  local  authority, 
however,  is  liable  in  such  case  (Barnett  v.  Poplar  Corpn. — 1901 — 
2  KB.  319). 

In  Hourigan  v.  Bendigo  Tram.  Co.— 1896— 22  V.L.R.  273,  a 
delegate  under  the  Tramways  Act,  1890  (Vic.),  was  held  by 
Madden  C.J.  and  A'Beckett  J.  liable  for  an  accident  that  arose 
from  a  rut  (see  p.  276)  that  had  formed  in  the  road  alongside  the 
tramway  rail.  The  Statute  did  not  (as  the  English  and  New 
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Zealand  Statutes  do)  impose  upon  the  tramway  proprietors  the 
duty  of  repairing  the  roadway  between  and  for  18  inches  on  each 
side  of  the  rails  (see  per  Hood  J.  at  p.  284).  The  judgment 
turned  upon  the  construction  of  the  obligation  to  maintain  the 
"  tramway,"  this  word  being  read  as  including  the  packing  of 
the  rails,  etc.  (see  pp.  278-280,  282).  Hood  J.,  who  dissented, 
thought  (at  p.  284)  that  "  tramway  "  meant  merely  the  line  of 
rails,  and  cited  London  C.C.  v.  London  Street  Tram.  Co. — 1894 — 
2  Q.B.  %t  p.  205  (per  Lindley  L.J.).  (Jf.  Edinburgh  Street  Tram. 
Co.  v.  Edinburgh  Corpn. — 1894 — A.C.  (per  Lord  Hershell  L.C.  at 
p.  464). 

Keeping  Rails  at  Level  of  Highway. — A  provision  in  an  Order 
in  Council  that  a  tramway  company  shall  lay  and  keep  its  rails 
on  a  level  with  the  surface  of  the  street  does  not  require  the 
company  to  bring  up  depressions  in  the  street  to  the  level  of  the 
rails.  See  Dunedin  Tram.  Co.  v.  Ross— 1895— 13  N.Z.L.R.  366, 
where  a  rut  or  depression  ran  for  some  distance  along  the  inner 
side  of  the  rail.  The  company  had,  however,  repaired  their  part 
of  roadway  to  the  satisfaction  of  the  local  authority  (p.  370). 
Williams  J.  said,  at  p.  369; — "If  there  is  a  length  of  rail 
generally  on  the  level  of  the  surface  of  the  street,  and  there  is  a 
hole  or  depression  adjoining  it,  it  cannot  be  said  that  by  reason 
of  such  depression  the  rail  is  not  level  with  the  surface.  In  such 
circumstances  no  adjustment  of  the  rail  could  remedy  the  matter. 
The  remedy  must  be  to  fill  up  the  hole  to  the  level  of  the  surface 
of  the  road.  To  do  this  is  simply  to  repair  the  road." 

Substantial  Commencement  of  Work. — The  purchase  of  land  for 
offices  and  generating  station,  and  the  entering  into  contracts  for 
the  supply  of  cars  and  the  supply  and  installation  of  dynamos 
and  electric  machinery  is  not  "  substantially  commencing  "  the 
works  (Att.-Gen.  v.  Bournemouth  Corpn. — 1902 — 2  Ch.  714). 

Nuisance. — As  to  the  liability  of  a  tramway  company  for 
creating  a  nuisance  in  a  highway,  see  Ogston  v.  Aberdeen  Tram. 
Co. — 1897 — A.C.  Ill  (leaving  briny  slush — snow  and  salt— upon 
the  highway). 
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Telephone  Wires. — As  to  whether  a  telephone  company  re- 
quires the  consent  of  a  tramway  company  (charged  with  the 
repair  of  a  highway)  before  breaking  open  the  highway  to  lay 
telephone  wires,  see  Bristol  Tram,  Co.  v.  National  Telephone  Co. — 
1899—2  Ch.  282. 

Distance  between  Trams. — A  regulation  prescribing  the  distance 
to  be  observed  between  "  trains  "  applies  only  to  the  employment  of 
steam  power  (Somermlle  v.  Grace— 1887 — N.Z.L.K.  5  S.C.  424). 

Steam  Motors. — An  authority  to  use  "  mechanical  or  animal 
power  "  extends  to  steam  motors  (Enlund  v.  Canterbury  Tram  Co. — 
1887—  N.Z.L.E.  5  S.C.  287). 

Injunction. — As  to  the  circumstances  under  which  a  private 
plaintiff  can  maintain  an  action  to  restrain  a  public  nuisance,  see 
same  case. 

Compensation  for  Accidents. — As  to  employment  in  connection 
with  a  tramway  coming  under  the  Workers'  Compensation  for 
Accidents  Acts,  see  Fletcher  v.  London  United  Tramways  Ld. — 
1902—2  K.B.  269  ;  Mooney  v.  Edinburgh  Train.  Co.— 1903— 
W.N.  101. 

Rating. — As  to  rating  cable  tramways,  see  Melbourne  Tram. 
Co.  v.  Fitzroy  Corpn.— 1890— 25  V.L.R.  5  ;  aff.  on  app.— 1901— 
A.C.  153. 

By -laics. — As  to  the  validity  of  by-laws  requiring  tickets  to  be 
shown,  see  Hanks  v.  Bridfjman — 1896 — 1  Q.B,  253  ;  Lotce  v. 
Volp — ib.  256  ;  and  against  using  offensive  language  in  cars,  Gentel 
v.  Rapps— 1902— 1  K.B.  160. 


PART    Til. 

GENERAL 
I    --NEGLIGENCE 

INTRODUCTORY  NOTE 

A  LOCAL  body  executing  works  that  it  is  authorised  by  Statute 
to  execute  is  not  necessarily  liable  for  accidents  arising  in  the 
carrying  out  of  the  works.  The  law  on  this  subject  is  thus 
stated  by  Lord  Macnaghten  : — "  If  persons  ....  acting  in 
the  execution  of  a  public  trust,  and  for  the  public  benefit,  do  an 
act  which  they  are  authorised  by  law  to  do,:;:  and  do  it  in  a 
proper  manner,  though  the  act  so  done  works  a  special  injury  to 
a  particular  individual,  the  individual  injured  cannot  maintain 
an  action.  He  is  without  remedy,  unless  a  remedy  is  provided 
by  the  Statute."! 

A  local  body  executing  a  statutory  work  is  liable  only  if  there 
has  been  some  negligence  on  the  part  of  itself  or  its  officers  or 
servants,  in  the  design,  construction,  or  the  maintenance  of  the 
work.  Thus,  where  a  Road  Board,  in  carrying  out  road -making 
operations  under  its  statutory  powers,  brought  surface  water  upon 
land,  causing  damage,  the  Board,  in  the  absence  of  proof  of 
improper  construction  or  other  negligence,  was  held  to  be  not 
liable  (Miller  v.  Tuieri  C.  (7.— 1886— N.Z.L.R.  5  S.C.  94). 

Where  constructed  drains  or  other  underground  works  give 
way  and  cause  damage,  the  question  generally  arises  whether  the 
local  authority  took  proper  heed  of  indications  of  non-repair  or 
of  information  on  the  subject  given  to  its  officers  or  servants. 

*  If  the  act  is  in  excess  of  the  powers,  and  amounts  to  a  tort,  it  is  no 
defence  that  the  local  authority  honestly  believed  that  the  act  was  within 
its  powers  (IHunden  v.  Oxford  Ed.  I).— 1901— 20  N.Z.L.R.  593). 

t  East  Freemantle  Corjm.  \.  Annois — 1902 — A.C.  at  p.  217.  See  also 
Suttonv.  Clark  -1815 — 6  Taunt,  at  p.  43,  per  Gibbs  C.J.,  and  Galloway  v. 
London  Corpn.— 1864— 2  De  3.  &  S.  at  p.  229,  per  Turner  L.J. 


NEGLIGENCE  161 

In  erecting  railings  and  other  works  to  protect  excavations  in 
highways,  the  carelessness  of  children  who  may  be  playing 
about  is  required  by  law  to  be  taken  into  account,  and  proper 
provision  must  be  made  accordingly.  See  Beven  on  Negligence 
— 1895 — 2nd  ed.  190  et  seq.  ;  Shearman  on  Negligence  — 
1874— §§  48,  49  ;  Clarke  v.  North  Sydney  Corpn.— 1893— 14 
N.S.W.K.  (L.)  499.:::  See  also  Fenna  v.  Clare— 1895—  1  Q.B. 
199,  where  it  was  alleged  that  a  child  fell  on  a  low  spiked  wall, 
abutting  on  a  highway. 

If  the  person  who  has  suffered  injury  or  loss  in  connection 
with  the  carrying  out  or  maintenance  of  the  work  has  also  been 
negligent,  and  but  for  his  negligence  the  injury  or  loss  would 
have  been  averted,  he  is  not  legally  entitled  to  recover.  Thus  in 
Sargood  and  others  v.  Dunedin  Corpn.— 1888 — -6  N.Z.L.B.  489, 
where  damage  had  been  occasioned  to  goods  stored  in  the 
plaintiffs'  cellar  through  flooding  caused  by  an  overflow  of  the 
defendant  corporation's  sewers — such  overflow  being  in  its'  turn 
caused  by  a  heavy  rainfall— judgment  was  given  against  the 
plaintiffs  on  the  ground  that  they  had  omitted  to  fix  valves  to 
the  pipes  leading  from  the  sewer  to  the  cellar.  The  case  was 
tried  by  Williams  J.  without  a  jury,  and  his  decision,  as  above, 
was  affirmed  by  the  Court  of  Appeal.  B,ut  where  a  case  in 
which  a  private  plaintiff  has  undoubtedly  suffered  injury  through 
the  negligence  of  a  public  body,  is  tried  before  a  jury,  that 
tribunal  is  apt  to  magnify  the  negligence  of  the  defendant,  and 
to  minimise  or  entirely  overlook  acts  of  contributory  negligence 
on  the  part  of  the  plaintiff. 

As  to  negligence  by  a  corporation  contractor  and  negligence 
generally,  see  ante  pp.  92-96. 

Compensation  or  Dam-offes  for  Negligence 

Where  a  public  work  is  executed  under  a  statutory  power 
and  the  Statute  provides  compensation  for  persons  injuriously 
affected  by  the  execution  of  the  work,  the  whole  of  the  injury 

*  In  this  case,  Innes  J.  said  :- --"  Inasmuch  as  it  would  not  be  a  sufficient 
protection  to  a  grown-up  person  to  put  up  a  pole  7  or  8  feet  from  the  ground, 
under  which  he  could  pass,  so  it  is  not  a  sufficient  protection  to  a  child  to 
erect  a  pole  4  feet  from  the  ground,  under  which  a  child  of  tender  years  can 
walk"  (p.  502). 

L 
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sustained  by  the  execution  of  the  work  forms  the  proper  subject 
matter  of  a  claim  for  compensation,  notwithstanding  that  the 
public  authority  could  have  devised  a  scheme  calculated  to  cause 
less  injury  to  the  claimant,  or  has  been  guilty  of  negligence  in 
devising  its  scheme  or  selecting  the  mode  of  construction  of  the 
work,  or  could,  by  the  exercise  of  others  of  its  powers,  have 
prevented  the  injury.  See  Colac  Shire  v.  Snmmerjield — 1893 — 
A.C.  187,  189,  191 — on  app.  from  Victoria  ;  and  Raleigh  Corpn. 
v.  Williams— 1893 — A.C.  540,  549,  550— on  app.  from  Canada 
(negligence  in  each  case  in  design  and  construction  of  drain) ; 
Le  Bons  Bay  Ed,  Bd.  v.  Oldridae— 1898— 17  N.Z.L.E.  321 
(blasting  of  rocks  adopted  as  mode  of  constructing  a  road), 
decided  by  Denniston  J.;  Grey  C.  C.  v.  Frankpitt— 1899— 18N.Z. 
L.E.  Ill  (negligent  construction  of  road  and  ditch),  decided  by 
Edwards  J.,  who  followed  the  above  two  Privy  Council  cases ; 
Palnierston  North  B.  C.  v.  Fitt— 1901—  20  N.Z.L.E.  396  (con- 
struction of  drains  of  insufficient  size),  decided  by  Edwards  J., 
who  followed  the  four  previous  cases  ;  Family  v.  Pahiatua  C.  C. 
—1903—22  N.Z.L.E.  (C.A.)  683,  691  (flooding  by  reason  of 
blocking  up  overflow  channels  in  altering  course  of  river  under 
the  Public  Works  Act,  1894,  s.  246  (8),  without  exercising  the 
powers  of  widening  or  deepening  the  main  channel).  The  Court 
of  Appeal  followed  the  two  Privy  Council  cases.  In  all  the  above 
cited  cases,  the  plaintiffs  failed  in  their  actions  for  damages  as  for 
negligence." 

*  In  the  judgment  of  the  Court  of  Appeal,  delivered  by  Stout  C.J.,  the 
cases  on  the  subject  of  compensation  or  damages  for  the  exercise  of  statutory 
powers  are  examined  and  classified. 

Scott  v.  Ellesmere  Rd.  Bd.--l887— N.Z.L.R.  5  S.C.  283,  in  which  an 
action  for  flooding  from  a  road  culvert  was  held  maintainable  on  the 
ground  that  the  Road  Board  might  have  prevented  the  injury  by  exercising 
its  power  under  s.  90  (10)  of  the  Public  Works  Act,  1882  (now  s.  110  (9)  of 
the  Act  of  1894)  of  making  an  outlet,  seems  to  be  impliedly  overruled  by 
the  later  cases.  (It  was  not  referred  to  in  any  of  the  New  Zealand  cases 
cited  above.) 

In  Smith  v.  C  hay  tor — 1894 — 13  N.Z.L.R.  565,  a  case  of  a  conviction  for 
obstructing  a  Drainage  Board  in  the  execution  of  statutory  acts,  Prender- 
gast  C.J.  said,  at  p.  569  : — "  It  may  be  conceded  that  if  it  had  been  proved 
that  the  work  contemplated  was  so  faulty  that  no  reasonable  men  would 
have  adopted  it,  this  Court  would  treat  the  work  as  one  not  authorised  by 
the  Legislature." 

As  to  remoteness  of  loss  in  a  compensation  case,  see  Tynemouth  Corpn. 
v.  Northumberland  (Duke  of)— 1903— 89  L.T.  557. 
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By  New  Zealand  law  a  claim  for  compensation  for  injurious 
affection  of  land  must  be  brought  within  twelve  months  from  the 
execution  of  the  work  (Public  Works  Act,  1894,  s.  36)*,  and  all 
injury,  past  or  prospective,  must  be  claimed  for  and  assessed  once 
for  all  (Public  Works  Act,  1894,  s.  68 ;  Farrelly  v.  Pahiatua 
C.  C.  (above)  at  p.  684,  per  Stout  C.J.  ;  cf.  Colac  Shire  v. 
Summerfield  (above),  187,  192)  ;  so  that,  where  the  proper  remedy 
is  compensation,  a  landowner  will  be  without  remedy  should 
further  damage  be  occasioned  to  him  after  one  year  from  the 
execution  of  the  work.f 

But  where  the  public  authority  has  acted  in  excess  of  its 
statutory  power  (Colac  Shire  v.  Summerjield  (above),  187,  191 ; 
Palmerst'jn  North  B.  C.  v.  Fitt  (above),  396,  400),  or  has  been 
guilty  of  negligence  in  the  carrying  out  (as  distinguished  from 
selecting  the  design  or  mode  of  construction)  of  the  work  (Brine 
v.  Great  Western  Rly.  Co.— 1862— 2  B.  &  S.  402,  411— embank- 
ment causing  water  to  flow  into  a  house ;  Clothier  v.  Webster — 
1862 — 31  L.J.  C.P.  316 — injury  to  a  baker's  oven  during 
construction  of  a  sewer);]:  the  remedy  is  damages  and  not 
compensation.§ 

In  St.  James's  Electric  Light  Co.  v.  The  Kinrj— 1904 — 90  L.T. 
344,  346  it  was  held  by  Farwell  J. — on  the  question  of  onus  of 
proof — that  if  a  public  body  carrying  out  works  under  the 

*  Five  years  are  allowed  in  the  case  of  compensation  for  land  of  a 
claimant  (Colenso  v.  Minister  for  Public  Works— 1885— 6  N.Z.L.B.  650)  taken; 
Public  Works  Act,  1894,  s.  36. 

t  The  hardship  of  this  law  is  pointed  out  by  Edwards  J.  in  Palinertton 
North  B.  C.  v.  Fitt  (above)  at  p.  400,  and  by  Stout  C.J.  in  Farrelly  v. 
Pahiatua  C.  C.  (above)  at  p.  684. 

I  Clothier  v.  Webster  is  distinguished  in  the  Le  Bans  Bay,  Grey  County 
and  Palmerston  North  cases,  cited  above  on  page  162.  See  in  particular  per 
Edwards  J.,  22  N.Z.L.B,  at  p.  404. 

§  The  alteration  by  the  local  body  itself  of  a  plan  prepared  by  its  engineer 
is  not  necessarily  an  act  in  excess  of  its  statutory  powers  (Palmerston  North 
P>.  C.  v.  Fitt— 1901—20  N.Z.L.K.  at  pp.  396,  403;  cf.  lldeigh  Corpn.  v. 
Williams— 1893— A.C.  at  p.  550.) 

An  action  for  damages  lies  for  the  non-repair  of  a  statutory  work  (last 
case,  540;  Family  v.  Pahiatua  C.C.— 1903-22  N.Z.L.B.  at  p.  690). 


164  NEGLIGENCE 

authority  of  a  Statute  which  provided  compensation  relied  on  the 
negligence  of  its  agents  or  contractors  as  relieving  it  from  all 
liability  under  the  Statute,  the  public  body  must  discharge  the 
onus  of  proving  such  negligence.  See  however  per  Edwards  J. 
in  Grey  County  v.  Frankpitt — 1899 — 18  N.Z.L.B.  at  p.  115  (as 
to  excess  of  statutory  powers). 


OPINIONS 

Building  out  of  repair. — If  the  local  authority  suffers  a 
building  or  other  artificial  structure  belonging  to  it  to  get  out  of 
repair,  and  an  accident  happens,  the  local  authority  cannot 
escape  liability  on  the  ground  that  the  injury  arose  through 
"  nonfeasance  "  on  its  part.  See  ante,  pp.  93-96 ;  post  p.  165. 

Water  Carts. — The  local  body  in  watering  the  highways  is 
exercising  the  statutory  power  of  maintaining  the  same,  and  is 
therefore  not  liable  for  accidents  arising  through  horses  being 
startled  by  the  use  of  patent  sprinkler  water  carts,  if  the  evidence 
should  show  them  to  be  reasonable  for  the  purpose,  and  especially 
if  they  are  proved  to  be  used  in  other  localities. 


Further  Cases  relating  to  Negli {fence 

The  following  additional  cases  have  been  selected  as  being 
likely  to  be  of  interest  to  local  bodies. 

Leaving  Telegraph  Pole  in  dangerous  ]>osition. — In  Johnston*  v. 
Naseby  Corpn.  — 1884  —  N.Z.L  R.  2  S.C.  277,  a  municipal 
corporation  was  held  liable  for  an  accident  that  occurred  from  a 
person  coming  into  contact  with  a  telegraph  pole.  The  pole  was 
not  originally  in  a  dangerous  position,  but  became  so  through  the 
action  of  the  corporation  in  widening  the  footpath. 

Fencing  Road  Embankments. — A  local  authority  is  not  bound 
to  fence  a  steep  embankment  on  a  sidling  road  made  by  it 
(Wairarapa  N.  C.  C.  v.  Spademan— 1892— 10  N.Z.L.R.  569). 


NEGLIGENCE  165 

The  Court  in  this  case  queried  whether  the  local  authority  would 
not  have  been  liable  if  it  had  fenced  the  road  and  then,  with 
knowledge,  allowed  the  fence  to  be  out  of  repair.  See  hereon, 
ante  pp.  93-96. 

Watercourses  and  Drains, — As  to  the  liability  of  a  County 
Council  for  damage  arising  from  watercourses  and  drains,  see 
Aitcheson  v.  Waitaki  C.  C.,  ante  p.  103  ;  Taieri  C.  C.  v.  Hall — 
1883— N.Z.L.R.  1  S.C.  360.* 

Ferry. — As  to  the  liability  of  a  local  authority  for  accidents 
arising  in  conducting  a  ferry,  see  Wiyht  v.  Ohinemuri  C.  C. — 
1902—22  N.Z.L.R.  692.  See  also  Price  v.  Union  Lighterage  Co. 
—1904—1  K.B.  412  (sinking  of  barge)  ;  The  Pearlmoor— 3  904— 
P.  286. 

Medical  Superintendent. — As  to  the  liability  of  a  Hospital 
and  Charitable  Aid  Board  for  improper  treatment  by  a  medical 
superintendent,  see  Auckland  H.  &  Ch.  A.  Bd.  v.  Lovett — 1892 — 
10  N.Z.L.R.  597. 

Nurses.— See  Hall  v.  Lees— 1904— 2  K.B.  602  as  to  the 
liability  of  a  nursing  association  for  the  negligence  of  a  nurse 
supplied  by  it. ' 

Traction  Engines. — As  to  the  respective  obligations  of  those  in 
charge  of  traction  engines,  and  of  drivers  of  vehicles  passing  such 
engines,  see  Balloch  Bros.  v.  Jopp — 1904 — 6  Gaz.  L.R.  500 ; 
White  v.  Hampton,  ib.  39. 

Horses. — As  to  negligence  iu  handling  horses,  see  Lysnar  v. 
Binnie— 1904— 6  Gaz.  L.R.  498. 

*  la  Bank  of  New  Zealand  v.  Blenheim  Corpn.— 1385— N.Z.L.E.  4  S;C.  10, 
a  borough  corporation  was  restrained  by  Prendergast  C.  J.  from  making  a 
drain  through  private  land,  where  the  effect  would  be  to  cause  the  waters  of 
foreign  drainage  basins  to  flow  over  and  flood  the  plaintiff's  land.  The 
ground  of  the  decision  was  that  the  corporation  had  no  statutory  power  to 
execute  the  work  (p.  12),  and  not  (as  stated  on  p.  101  ante)  that  it  was 
misusing  its  powers.  The  latter  ground  was  that  of  the  N.S.W.  case,  cited 
with  the  Blenheim  case.  See  further  as  to  misuse  of  statutory  powers, 
ante  p.  73. 
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Nervous  Shock. — As  to  damages  for  nervous  shock,  resulting 
from  fright,  where  there  has  been  no  actual  collision  or  impact, 
see  Victorian  Ry.  Commrs.  v.  Coultas — 1887 — 13  A.C.  222 
(where  damages  were  refused)  and  Dulieu  v.  White — 1901—2 
K.B.  669  (where  damages  were  granted,  the  Victorian  Railway 
case  being  not  followed). 

Architects  and  Engineers. — An  architect  giving  certificates 
under  a  building  contract,  of  the  amounts  payable,  occupies  the 
position  of  an  arbitrator,  and  is  not  liable  for  negligently  certifying 
a  wrong  amount.  (Chambers  v.  Goldthorpe  and  Eextell  v.  Nye — 
1901 — 1  K.B.  624).  An  engineer  would  of  course  stand  in  the 
same  position. 


II.— MISCELLANEOUS   OPINIONS 
(Alphabetically  arranged) 

Codlin  Moth. — (Q.)  Can  the  Borough  Council  make  a  by-law 
to  restrict  the  introduction  of  the  codlin  moth  into  the  borough  ? 

(A.)  The  subject  of  the  prevention  of  the  introduction  of  the 
codlin  moth  and  of  the  steps  to  be  taken  for  its  eradication,  is 
dealt  with  by  Statute  direct.  By  the  Orchard  and  Garden  Pests 
Act,  1903,  the  Governor  has  power  to  appoint  inspectors  (s.  5) 
and  to  make  regulations  (s.  21)  to  carry  out  the  provisions  of  the 
Act.  Occupiers  of  orchards,  gardens,  nurseries,  and  vineyards 
are  required  to  do  whatever  is  necessary  to  eradicate  "  disease  " 
and  prevent  its  spread  (s.  6)  and  to  give  notice  on  its  appearance 
to  the  Secretary  for  Agriculture,  Wellington  (s.  7).  "  Disease  " 
includes  codlin  moth  :  see  Second  Schedule.  But  a  County 
Council  may  exclude  this  disease  from  the  operation  of  the  Act 
in  its  county,  including  any  borough  therein  (s.  3).  Power  is 
not  given  to  local  bodies  either  to  administer  the  Act  or  to  make 
by-laws  thereunder. 

Owners .  Definitions,  &c. — "Owner"  is  defined  in  the  inter- 
pretation clause  of  the  M.  C.  Act  as  follows : — "  Owner  of  any 
property  means  the  person  for  the  time  being  entitled  to  the  rack 


MISCELLANEOUS   OPINIONS  167 

rent  thereof,  or  who  would  be  so  entitled  if  the  same  were  let  to 
a  tenant  at  a  rack-rent  "  (s.  3).  "  Rack-rent  "  means  the  highest 
rent  obtained,  so  that  if  A  is  the  freeholder  of  land  and  lets  it  to 
B  at  £10  a  year,  and  B  erects  a  house  thereon  and  sub-lets  the 
land  and  house  at  £fiO  a  year,  B  would  be  the  "  owner  "  within 
the  meaning  of  the  Act.  Similarly,  if  B  should  himself  occupy 
the  property  he  would  (irrespectively  of  the  concluding  part  of 
the  definition  given  in  the  M.  C.  Act)  be  the  "  owner,"  for  he 
would,  in  the  language  of  valuers,  be  "  sitting  at  a  rack-rent.' 
See  Kiwitea  Highway  Bd.  v.  Wanaanui  Harb.  Bd. — 1885 — N.Z. 
L.E.  3  S.C.  278,  decided  under  the  Rating  Act,  1882,  which 
defined  "owner"  of  any  ratable  property  as  meaning  "the 
person  entitled  for  the  time  being  to  receive  the  rack-rent 
thereof."  (This  definition  is  repeated  in  the  Rating  Act,  1894.) 

As  to  premises  which  cannot  legally  be  let  at  a  rack-rent,  see 
Bowditch  v.  Wakejield  L.  B.— 1871— L.R.  6  Q.B.  567  ;  Re  Christ- 
church  Inclosure  Act— 1894-  3  Ch.  209. 

Where  there  are  intermediate  lessors,  the  rents  being  the 
same,  the  ultimate  receiver  of  the  rent  is  the  "owner  "  (Walford 
v.  Hackney  Bd.— 1894— 43  W.R.  110;  Truman  v.  Kerslake— 1894 
—2  Q.B.  774  ;  Boiven  v.  James— 1881— 10  L.R.  Ir.  26. 

In  the  Government  Valuation  of  Land  Act,  1900,  "owner" 
is  defined  as  "  the  person  who,  whether  or  jointly  or  separately,  is 
seised  or  possessed  of  or 'entitled  to  any  estate  or  interest  in 
land"  (s.  2). 

The  person  equitably  entitled  to  land  is  in  New  Zealand  deemed 
the  "  owner."  (Kin-itea  Hitjhicay  Bd.  v.  Wanr/anui  Harb.  Bd. 
(above)  at  pp.  278,  282). 

See  the  following  Eiifjluli  cases  as  to  what  persons  are  liable  as 
owners  : — Brain  v.  Thomas — 1881 — W.N.  53  (mortgagee  not  in 
possession  not  liable  for  breach  of  statutory  duty) ;  In  re  Barney 
— 1894 — 3  Ch.  562  (trustees  having  legal  estate  held  "  owners  " 
under  definition  in  s.  2  of  Public  Health  Act  1848 — which,  how- 
ever, included  persons  receiving  "as  agent  or  trustee  for  any 
other  person  " )  ;  In  re  Lever — 1897 — 1  Ch.  32  (as  between  tenant 
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for  life  and  remainderman) ;  Corven  v.  Phillips — 1868 — 33  Beav. 
18  (tenant  in  possession,  with  only  equitable  interest,  "owner"  in 
Equity  under  Metropolitan  Building  Act  1855).  See  also  List  v. 
.S'/wir/j — 1897—1  Ch.  260,  under  London  Building  Act  1894,  to 
the  like  effect. 

As  to  agreements  for  building  leases,  see  Caudtrell  v.  Hanson 
-1871 — L.R.  7  Q-B.  55  (building  lessee,  whether  his  title  legal 
or  equitable,  held  "  owner")  ;  St.  HdoC*  v.  RUey — 1883  —47  J.P. 
471  (building  lessee,  "  owner")  and  Holland  v.  Kensington  Vestry 
—1867 — L.E.  2  C.P.  565  and  Driscoll  v.  Battersea  Corpn.— 1903 
— 1  K.B.  881  (in  which  cases  the  freeholder  was  held  the 
"  owner"). 

As  to  trustees  of  churches,  cemeteries,  schools,  and  railway 
companies  and  other  exceptional  owners,  see  cases  cited  in  Lumley 
on  Public  Health— 1902— 6th  ed.  8-11  ;  Hackney  Corpn.  v.  Lee 
Conner rancy  Pnl. — 1904 — 91  L.T.  18.  As  to  public  recreation 
grounds,  see  London  C.  C.  v.  Wandsicorth  B.  C.  —  1903  —  1 
K.B.  797. 

As  to  the  liability,  for  sewering  and  paving  expenses,  of  a 
person  who  is  owner  at  date  of  completion  of  work  but  not  at 
date  of  demand,  see  /,'.  v.  Sidndon  lid.— 1879— 4  Q.B.D.  305 ; 
Milbird  v.  Btdby  Council— 1904— 90  L.T.  489. 

See  alt>o  the  following  Victorian  decisions  : — Richmond  City  v. 
Victoria  Society — 1890 — 16  V. L.E.  845  (mortgagee  taking  absolute 
transfer,  and  executing  defeasance  whereby  mortgagor  to  remain 
in  possession  until  default,  held  not  to  be  "owner"  under  ss.  3, 181, 
Public  Health  Amt.  Stat.  1888).  See,  however,  Port  Melbourne 
Corpn.  v.  Permanent  Building  Society— 1894— 20  V.L.E.  508, 
decided  under  ss.  3,  234,  Health  Act  1890  (mortgagor  expressed 
to  be  tenant  to  the  mortgagee  at  a  rent).  See,  further,  South 
Melbourne  Corpn.  v.  Taylor — 1891 — 17  V.L.E.  167  (possessor  of 
vacant  land,  before  title,  though  entitled  to  rents,  not  "  owner" 
under  s.  8,  Local  Govt.  Act  1890  "  )  ;  Arbuclde  v.  Boroondara 
Shire— 1896— 22  V.L.E.  513  (mortgagor  under  Transfer  of  Land 
Act,  1890  in  actual  possession  and  not  in  default,  held  "  owner  " 
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under  ss.  8,  411,  Local  Govt.  Act  1890) ;  and  Rayner  v.  Australian 
Widows'  Fund — 1898—24  V.L.E.  268  (mortgagee  in  possession 
has  towards  the  public  the  same  duty  as  an  owner  or  occupier). 

As  to  who  is  the  "  owner  "  under  the  Noxious  Weeds  Act, 
1900,  see  Bailey  v.  Deem— 1904— 7  Gaz.  L.K.  73. 

In  Broadbent  v.  Shepherd — 1901 — -2  K.B.  274,  an  agent  was 
proceeded  against.  He  resigned  his  agency  during  the  course  of 
the  proceedings.  Held,  nevertheless,  that  an  order  could  be 
made  against  him. 

The  word  "owner  "  in  a  by-law  has  the  meaning  attached  to 
it  in  the  Act  under  which  the  by-law  was  made,  unless  a  contrary 
intention  appears  in  the  by-law  (Interpretation  Act,  1908,  s.  8  ; 
M.  C.  Act,  s.  3). 

As  to  what  amounts  to  sufficient  primd,  facie  evidence  of 
ownership,  see  post  p.  178. 

Petitions. — A  person  having  signed  a  petition  under  statutory 
provisions  cannot  after  presentation  of  the  petition  to  the  local 
authority,  withdraw  his  signature  on  the  ground  that  he  takes  a 
different  view  of 'the  subject-matter  of  the  petition. 

Shooting  (Galleries.— li  is  not  compulsory  upon  a  local 
authority  to  grant  licenses  for  shooting  galleries. 

Stamp  Duty :  Declaration*. — (Q.)  Are  the  declarations  of 
witnesses  to  signatures  to  petitions  and  declarations  of 
Councillors  subject  to  stamp  duty  ? 

(A.)  The  Schedule  to  the  Stamp  Act,  1882,  imposes  a  duty 
upon  "  affidavit  or  declaration  made  under  Statute."  (The  term 
statutory  declaration  is  not  used  as  in  the  English  Stamp  Act.) 
"Declaration"  here  means  a  declaration  in  the  nature  of  an 
affidavit. 

The  declaration  of  a  witness  attesting  a  signature  to  a  petition 
is  termed  by  sub-s.  1  of  s.  5  of  the  Counties  Act,  1886,  and  by 
s.  16  of  the  Koad  Boards  Act,  1882,  a  "  solemn  declaration," 
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and  to  make  one  falsely  is  made  a  misdemeanour.  See  also 
Eegulation  No.  84  (2)  under  the  M.  C.  Act.  The  declarations 
require  stamping. 

The  declarations  by  Councillors,  although  coming  gram- 
matically within  the  expression  "  Declaration  made  under 
Statute  "  do  not  require  stamping.  They  are  in  the  nature  of 
promissory  oaths. 


STATUTKS  (CONSTRUCTION  OF) 

NOTE 

A  Statute  is  to  be  taken  as  referring  only  to  future  trans- 
actions, unless  a  plain  intention  can  be  gathered  from  its  provisions 
that  it  is  intended  to  have  a  retrospective  operation. 

Where  the  Legislature  has,  by  a  public,  local  or  private  Act, 
dealt  specially  with  any  given  subject-matter,  it  is  regarded  as 
silently  excluding  the  case  thus  provided  for  from  any  subsequent 
general  enactment,  whether  expressed  in  affirmative  or  negative 
terms.  * 

While  a  provision  couched  in  affirmative  terms  is  sometimes 
held  to  be  "directory"  only  (as  distinguished  from  "imperative") 
a  negative  provision  can  never  be  so  construed.! 

A  section  repeated  in  a  Consolidation  Act  is  regarded  as 
having  been  continuously  in  force  and  not  as  having  been  repealed 
and  a  new  law  passed. 


*  See  Hardcastle  on  Statutes— 1896— 3rd  ed.  243 ;  Lyn  v.  Wyn, 
Bridgman  0.  122,  127;  Hawkins  v.  Gathercole— 1855— 6  De  G.  M.  &  G.  1, 
20—22;  Fitzgerald  v.  Champneys— 1861— 2  J.  &  H.  31,  54;  Ganictt  v. 
Bradley— 1878— 3  A.C.  944,  950—953. 

t  As  to  "  directory  "  enactments,  see  ante,  pp.  17,  21,  38  ;  also  Pearson  v. 
Clark— 1864— Mac.  136. 

A  Statute  made  in  the  affirmative  may  imply  a  prohibition.  See 
McKeMzle  v.  Penman— 1902— 21  N.Z.L.R.  210,  and  ante  p.  86. 
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Inter pr  eta tion  A cts 

The  Interpretation  Acts  of  1888  and  1903  contain  a  number  of 
definitions  applicable  to  statutes  in  general,  and  many  rules  for 
construing  statutes.  Some  of  these  rules  are — that  an  amending 
Act  is  to  be  read  as  part  of  the  principal  Act ;  *  that  slight 
deviations  from  prescribed  forms  shall  not  vitiate  them ;  that 
marginal  notes  form  no  part  of  an  Act  (s.  5.) ;  that  a  reference 
to  another  Act  includes  a  reference  to  all  amendments 
thereof  (s.  12)  that  where  an  Act  referred  to  becomes  replaced  by 
another,  references  to  the  repealed  one  are  to  be  deemed 
references  to  the  substituted  measure  (s.  14)  ;  t  that  the  repeal 
of  an  Act  or  by-law  does  not  affect  past  transactions,  and  that 
matters  in  progress  may  be  completed  under  repealed  statutory 
provisions,  if  there  are  no  suitable  substituted  enactments  (s.  21) ; 
that  where  the  last  day  for  taking  any  step  expires  on  a 
"  holiday  "  (defined  below),  such  step  may  be  taken  on  the  next 
day  ;  that  power  to  appoint  officers  includes  power  of  removal, 
and  powers  to  do  acts  may  be  exercised  from  time  to  time, 
and  powers  to  make  by-laws  or  regulations  include  power  to 
revoke  them  (s.  24). 

The  amending  Act  of  1903  provides  that  the  repeal  of  an  Act 
shall  not  affect  by-laws  or  regulations  made  thereunder  if  not 
inconsistent  with  the  repealing  Act,  and  if  the  repealing  Act 
contains  power  to  make  by-laws  or  regulations  (s.  5),  and  that 
expressions  used  in  by-laws  and  regulations  shall  have  the  same 


*  See  McKenzie  v.  Penman— 1902— 21  N.Z.L.B.  210 ;  Munt  v.  Doyle— 
1904—6  Gaz.  L.R.  554,  556. 

t  Fov  example,  references  in  the  older  Statutes  to  the  Public  Works  Act, 
1 876,  were  after  1882,  treated  as  references  to  the  Public  Works  Act  of  that 
year,  and  are  now  read  as  referring  to  the  Act  of  1894. 

See  Tinwald  T.  B.  v.  Watkins— 1901— 20  N.Z.L.R.  306,  as  to  tlie 
incorporation  into  the  Town  Districts  Act,  1881,  of  the  parts  and  provisions 
of  the  later  M.  C.  Acts,  corresponding  with  those  of  the  M.  C.  Act  of  1876. 
Although  s.  2  of  the  M.  C.  Act,  1886,  is  not  repeated  in  the  1900  Act,  yet 
s.  14  of  the  Interpretation  Act,  1888,  applies.  See  M.  C.  Act,  1'JOO,  s.  3  (10). 

As  to  the  relations  between  the  County  and  the  Town  Distiict  as  regards 
by-laws,  rates,  and  public-house  license  fees,  see  Godfrey  v.  Sullivan — 1882 — 
N.Z.L.R.  1  S.C.  234. 
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meanings  as  in  the  Acts  under  which  they  are  passed  (s.  8). 
It  also  provides,  in  s.  7,  that  an  offence  under  several  Acts  or 
sections  shall  be  punishable  under  any  one  of  them,  but  not 
twice  (s.  7). 

The  Interpretation  Acts  apply  to  all  Statutes,  whether  passed 
before  or  after  the  Interpretation  Acts  (1888  s.  2).* 

Computation  of  Time 

Time  is  computed  under  Statutes,  by-laws,  and  regulations  as 
follows  : — The  day  from  which  the  computation  is  made  is  not 
counted,  but  the  last  day  is,  unless  "  clear  "  days  are  spoken  of, 
and  then  the  last  day  is  also  excluded.  Thus,  if  something  has 
to  be  done  one  clear  day  before  Wednesday,  it  must  be  done  on 
Monday. 

*  The  following  out  of  the  definitions  given  in  s.  4  of  the  Interpretation 
Act,  1888,  are  selected  as  being  useful  to  local  authorities : — 

"  Act "  means  an  Act  of  the  General  Assembly  and  includes  all  rules  and 
regulations  made  thereunder. 

"Holiday"  includes  Sundays,  Christmas  Day,  New  Year's  Day,  Good 
Friday,  and  any  day  proclaimed  by  the  Governor  as  set  apart  for  a 
public  fast  or  thanksgiving,  or  as  a  public  holiday. 

"  Land "  includes  messuages,  tenements,  hereditaments,  houses,  and 
buildings,  unless  there  are  words  to  exclude  houses  and  buildings,  or 
to  restrict  the  meaning  to  tenements  of  some  particular  tenure. 

"  Local  authority  "  means  any  Council,  Board,  Trustees,  Commissioners, 
or  other  persons,  by  whatever  name  designated,  intrusted  under  any 
Act  with  the  administration  of  the  local  affairs  of  any  city,  town, 
place,  borough,  county,  or  district,  and  having  power  to  make  and 
levy  rates. 

"  Month  "  means  caleudar  month. 

"  Person"  includes  a  corporation. 

"  Public  notification  "  or  "  public  notice  ''  in  relation  to  any  matter  not 
specially  required  by  law  to  be  published  in  extenso,  means  a  notice 
published  in  the  Gazette,  or  in  one  or  more  newspapers  circulating 
in  the  place  or  district  to  which  the  act,  matter,  or  thing  required  to 
be  publicly  notified  relates  or  refers,  or  in  which  it  arises. 

"  Writing,"  "written,"  or  any  term  of  like  import  includes  words  printed, 
painted,  engraved,  lithographed,  or  otherwise  traced  or  copied,  and 
where  anything  is  required  to  be  written  it  may  be  partly  in  writing 
and  partly  in  print. 

Words  importing  the  singular  number  include  the  plural  number,  and 
words  importing  th«  plural  number  include  the  singular  number,  and 
words  importing  the  masculine  gender  include  females. 


STATUTES  173 

The  words  "  at  least  "  or  "  not  less  than "  so  many  days 
before  a  given  event  indicate  clear  days.  As  to  computation  of 
time  generally  see  Stains  v.  Wellington  Corpn. — 1891 — 10  N.Z. 
L.R.  329,  and  cases  there  cited. 

Sunday  is  generally  counted  in  computing  time.  Thus  two 
clear  days'  notice  of  a  special  meeting  under  s.  72  (2)  of  the 
M.  C.  Act  may  be  given  on  Friday  for  Monday. 

The  law  generally  counts  by  days,  without  reference  to 
fractions  of  days.  A  step  taken  on  a  given  day  is  therefore 
generally  put  down  to  that  day,  irrespectively  of  the  hour  on 
which  it  was  taken.  Thus  it  would  be  quite  legal  if  the  two 
clear  days'  notice  of  a  special  meeting  were  given  just  before 
midnight  on  Friday,  and  the  meeting  held  the  first  moment  of 
Monday  morning, 

By  s.  3  of  the  Interpretation  Act  Amendment  Act,  1903,  it  is 
provided  that  "  where  in  an  Act,  or  in  any  Order-in-Council, 
order,  warrant,  scheme,  rules,  regulations,  or  by-laws,  made  or 
issued  under  a  power  conferred  by  any  Act,  it  is  expressly 
provided  that  the  same  shall  come  into  operation  on  a  particular 
day,  then  the  same  shall  be  deemed  to  come  into  operation 
immediately  on  the  expiration  of  the  previous  day." 

As  shown  in  the  note  on  p.  172,  "  month  "  in  a  Statute  means 
calendar  month.  But  in  other  documents  it  means  a  lunar 
month,  unless  it  appears  from  the  context  that  a  calendar  month 
was  meant.  See  Stroud's  Judicial  Dictionary — 1908 — 2nd  ed. 
p.  1221  et  se'q. 

Further  Bides  of  Construction 

Interpretations  of  words  in  a  Statute  may  assist  in  interpreting 
words  in  another  Statute  dealing  with  the  same  subject-matter 
(Hardcastle  on  Statutes — 1901 — 3rd  ed.  141  et  neq.  ;  Southerby  v. 
Auckland  H.  <(•  Oh.  Aid  Bd.— 1902— 5  Gaz.  L.R.  142  ("  building 
trade"  in  s.  23  (2)  of  the  Industrial  Conciliation  and  Arbitration 
Act,  1900,  compared  with  "  building  "  work  in  s.  4  (2)  of  the 
Workers'  Compensation  for  Accidents  Act,  1900). 
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The  word  "may"  in  a  Statute  is  read  as  "  shall "  where  it 
appears  from  the  measure  that  a  person  performing  certain 
prescribed  conditions  is  entitled  to  claim  the  benefit  of  the  Statute 
or  where  the  words  used  are  otherwise  intended  to  effectuate  a 
legal  right,  or  where  the  thing  spoken  of  is  to  be  done  for  the  sake 
of  justice  or  the  public  good.* 

By  the  courtesy  of  the  Legislature  the  word  "may"  or  the 
expression  "  it  shall  be  lawful  for  "  is  generally  used  in  casting 
duties  upon  the  King  or  the  Governor. 

The  Crown  is  not  bound  by  an  Act  otherwise  than  by  express 
mention  or  necessary  implication.  The  exemptions,  contained  in 
s.  432  of  the  M.  C.  Act,  1900,  and  s.  324  of  the  Counties  Act, 
1886,  of  Crown  property  from  the  operation  of  building  and  other 
by-laws  made  under  these  Acts,  extend  to  cases  of  buildings 
erected  on  Crown  lands  (for  example,  railway  lands)  by  tenants 
under  the  Crown,  although  the  buildings  are  erected  for  private 
purposes.  See  Doyle  v.  Edwards— 1898— 16  N.Z.L.B.  572. 

Where  there  is  an  irreconcilable  repugnance  between  two 
parts  of  a  Statute,  the  latter  part  prevails. 


*  Julius  v.  Bp.  of  Oxford— 1880— 5  A.C.  214 ;  Te  Moauaroa  v.  Public 
Trustee— 1891— 10  N.Z.L.B.  281,  302  ;  R.  v.  Wellington  Corpn.—imi— 
15  N.Z.L.B.  72,  77;  R.  v.  Barlow— 1693— Salk.  Bep.  609  (indictment 
for  not  striking  rate);  R.  v.  Rolhcrham  L.  B.  —  1858 — 8  El.  and 
Bl.  906 ;  Washington  v.  Hulton— 1865— L.B.  1  Q.B.  63  ;  In  re  Lambton 
Municipal  Dint.  (No.  2)— 1899— 20  N.S.W.B.  (L)  378  (mandamus  in  this  and 
the  two  previous  cases  to  strike  rate). 
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III.— BY-LAW    PROSECUTIONS 

NOTES  ON  PRACTICE 

EXCEPT  where  a  Statute  or  by-law  otherwise  directs,  any  person 
may  lay  an  information  for  breach  of  a  by-law.  See  In  re  Lorie 
—1900—19  N.Z.L.R.  400;  Stiles  v.  Galinski— 1904— 1  K.B.  at 
p.  625,  per  Wills  J. ;  Stone's  Justices  Manual— 1903— 35th  ed.,  34. 
Of.  Allman  v.  Hardcastle— 1903—  89  L.T.  553;  E.  v.  Hare— 
1887—13  V.L.R.  71  ;  Pinkerton  v.  Heaney— 1889— 15  V.L.R. 
392;  ex  p.  Harm— 1902— 2  N.S.W.  St.  R.  275.* 

Penalties  under  most  local  government  Acts  and  the  by-laws 
made  thereunder,  are  directed  to  be  recovered  in  a  summary 
manner,  under  the  Justices  of  the  Peace  Act,  1882.  See  the 
M.  C.  Act,  s.  400;  Counties  Act,  1886,  s.  314.  The  procedure  is 
sel;  out  in  Part  II.,  Title  II.,  of  the  Justices  of  the  Peace  Act, 
1882. 

Informations. for  breaches  of  by-laws  must  be  laid  within  six 
months  from  the  commission  of  the  offence.  See  Justices  of  the 
Peace  Act,  1882,  s.  45.  As  to  when  an  offence  is  substantially 
complete,  so  that  the  time  begins  to  run,  see  Stone's  Justices 
Manual— 1903— 35th  ed.  35. 

Where  the  date  of  the  offence  is  incorrectly  stated,  the 
information  should  be  amended,  not  dismissed  (Exeter  Corpn.  v. 
Heaman — 1877 — 37  L.T.  534.  Where  the  exact  date  is  not 
known  at  the  time  of  laying  the  information  it  is  not  unusual  to 
describe  the  offence  as  having  been  committed  "  in  the  month 
of ." 


*  As  to  the  liability  of  a  local  authority  for  the  costs  of  proceedings 
taken  by  its  prosecuting  officer,  see  Button  v.  Walhalla  Shire — 1899 — 24 
V.L.R.  910. 

As  to  the  right  of  the  Mayor  or  Chairman  to  represent  the  local  authority 
in  a  law  court,  see  ex  p.  Lucas -1897— 18  N.S.W.R.  (L)  276. 
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Form   of  Information 

The  information  must  disclose,  in  substance,  a  legal  offence, 
but  if  it  does  this,  imperfections  in  matters  of  form  will  not 
vitiate  it.  See  Justices  of  the  Peace  Act,  1882,  ss.  74,  75,  310, 
Martin  v.  Pridgeon— 1859— 28  L.  J.M.C.  179 ;  Whittle  v.  Frankland 
—1862—2  B.  &  8.  49  ;  Loadmann  v.  Cragg— 1862— 26  J.P.  748 ; 
E.  v.  Brickhall— 1864— 83  L.J.M.C.  156.  See  however  McBride 
v.  aamble—1889—7  N.Z.L.R.  398;  ex  p.  Price— 1899— 20 
N.S.W.B.  (L.)  343  ;  ex  p.  Harris— 1902— 2  N.8.W.  St.  R.  275. 
It  is  prudent  nevertheless  to  describe  the  offence  in  the  very  words 
of  the  by-law.  Where  alternative  words  appear  in  the  by-law, 
select  the  wider  term.  Thus,  if  the  words  are,  "  permit,  suffer  or 
allow,1'  choose  "  allow." 

Where  the  by-law  casts  a  duty  or  lays  a  prohibition  upon 
persons  coming  within  a  certain  description  the  defendant  should, 
in  the  information,  be  charged  accordingly.  Thus,  "  That  the 
defendant,  being  the  [owner]  [occupier]  [person  in  charge]  of 
certain  premises,  to  wit,  &c." 

The  wording  of  the  by-law  should  in  the  information  be  eked 
out  by  the  addition  of  all  references  to  time,  place,  persons  and 
circumstances  necessary  to  describe  the  particular  offence  charged. 

It  seems  proper  to  state  that  the  defendant  "  unlawfully  " 
committed  the  act  charged,  although  this  word  does  not  appear  in 
the  description  of  the  offence  in  the  by-law.  It  is  obvious  that  a 
by-law  may,  grammatically  taken,  be  broken  without  any  offence 
being  created.  For  instance,  the  doing  of  a  prohibited  act  by  an 
officer  or  servant  of  the  corporation,  whose  duty  it  is  to  do  the 
act,  is  not  a  breach.  But  the  omission  of  the  word  "  unlawfully  " 
is  not  a  valid  objection  to  the  information,  unless  the  word  is 
used  in  the  by-law  as  part  of  the  description  of  the  offence.  And 
the  same  rule  applies  as  regards  the  word  "knowingly."  See 
Paley  on  Summary  Convictions — 1892 — 7th  ed.  180  and  cases 
there  cited ;  /,'.  v.  MellMi— 1875— 2  N.Z.  Jur.  R,  (S.C.)  127, 129. 
The  insertion  of  neither  of  these  words  will,  on  the  other  hand, 
assist  allegations  otherwise  deficient. 
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An  information  should  be  for  only  one  offence  (Justices  of  the 
Peace  Act,  1882,  s.  47  ;  Douglas  on  Summary  Jurisdiction — 1899 
— 8th  ed.  47— '49).  This  must,  however,  be  read  as  regards 
substance,  not  words.  For  example,  an  information  may  be  laid 
for  emitting  smoke  and  steam  under  an  Act  imposing  a  penalty 
for  emitting  smoke  or  steam,  it  being  not  the  less  an  offence  to 
emit  smoke  that  steam  was  intermixed  with  it.  (Davis  v.  Loach 
—1886—51  J.P.  118).  But  to  aver  that  the  defendant  did 
"permit  or  suffer"  an  act  is  to  charge  two  offences.  (R.  v. 
Murdoch— 1877— 2  N.Z.  Jur.  (N.S.)  S.C.  175).  Even  where  two 
offences  are  really  charged,  the  information  is  not  bad,  the 
inclusion  of  the  two  offences  being  a  "  defect  in  substance"  under 
s.  74  of  the  Justices  of  the  Peace  Act,  1882.  But  the  prosecutor 
may  be  required  to  elect  on  which  charge  he  will  proceed.  See 
Rodger*  v.  Richards— 1892— 1  Q.B.  555  ;  Hayes  v.  Butcher— 1892 
— 12  N.Z.L.B.  569.  A  conviction,  however,  for  two  offences,  is 
bad  (R.  v.  Wells— 1904— 91  L.T.  98). 

Only  one  offence  of  the  same  kind  can  be  charged  as  having 
been  committed  on  one  and  the  same  day. 


Exception* 

Where  an  exception  is  contained  in  the  words  of  an  Act  or  a 
by-law  that  creates  an  offence — that  is  to  say  in  the  grammatical 
sentence  describing  the  offence,  the  information  must  negative  the 
exception,  though  the  prosecution  need  not  prove  that  the  offence 
charged  does  not  fall  within  the  exception.  (An  exception  may 
be  found  in  the  same  section  or  clause,  and  yet  not  be  contained 
in  the  words  creating  the  offence).  Where  the  exception  is  not 
contained  in  the  words  creating  the  offence — as,  for  example, 
where  it  is  expressed  in  a  separate  proviso — it  need  not  even  be 
negatived  in  the  information.  See  as  to  the  above,  the  Justices 
of  the  Peace  Act,  1882,  s.  67  (6) ;  Lane  v.  Doyle— 1892— 11  N.Z. 
L.R.  385,  390.* 


*  See  further,  as  to  drawing  informations,  the  notes  to  Form  20,  post. 
M 
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Formal  Proofs 

A  by-law  forms  no  part  of  the  general  law  of  the  land.  Its 
existence  has  therefore  to  be  alleged  and  proved.  The  fact  that 
the  by-law  has  been  duly  made  is  (until  the  contrary  is  shown) 
proved  by  the  production  of  a  copy  under  the  seal  of  the 
corporation  of  the  borough  or  county,  or,  in  the  case  of  a  Koad 
District  by-law,  by  the  production  of  the  New  Zealand  Gazette 
containing  a  copy  (M.  C.  Act,  s.  410  ;  Cdunties  Act,  1886,  s.  306  ; 
Road  Boards  Act,  1882,  s.  128). 

Where  the  sealed  or  gazetted  copy  so  produced  mentions  the 
date  on  which  the  by-law  is  to  come  into  force,  this  is  sufficient 
evidence  of  such  date  (Lane  v.  Doyle— 1892— 11  N.Z.L.R.  385, 
390).  The  M.  C.  Act,  1900,  has  since  declared  that  this  shall 
be  so  in  the  case  of  borough  by-laws  (s.  410),  but  the  principle 
applies  to  all  by-laws. 

An  informant  having  proved  the  making  and  coming  into 
force  of  a  by-law  need  not  prove  that  it  remained  in  force  up  to 
the  time  of  the  commission  of  the  offence  (Lane  v.  Doyle  (above), 
885,  389). 

As  a  by-law  of  a  local  authority  can  have  effect  only  in  its 
district,  or  as  to  some  reserve  or  work  outside  its  district  but 
under  its  control,  evidence  must  be  led  to  show  that  the  place 
where  the  offence  is  alleged  to  have  been  committed,  is  within 
the  district  or  is  otherwise  affected  by  the  by-law. 

Proof  of  Ownership 

Where  a  defendant  is  charged  as  owner  of  premises,  the  fact 
of  ownership  can  often  be  sufficiently  proved  without  producing 
title  deeds.  Evidence,  for  example,  that  a  person  is  in  possession, 
or  receives  rent  from  the  person  in  possession,  or  pays  the  cost 
of  repairs,  is,  until  contradicted,  evidence  of  his  being  the 
freeholder  (Roscoe's  Nisi  Prius— 1900 — 17th  ed.  1024,  and 
Williams  on  Vendor  and  Purchaser — 1904 — p.  127,  and  cases 
there  cited).  And  by  s.  399  of  the  M.  C.  Act  the  Valuation 
Roll  is,  in  borough  prosecutions,  made  prima  facie  evidence  of 
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ownership.  In  the  M.  C.  Act  and  certain  other  Acts  relating  to 
local  authorities  "  owner  "  is  denned  as  the  person  entitled  to  the 
rack  rent.  See  ante  pp.  166-169. 

Power  to  Dismiss 

The  Justices  may  dismiss  an  information  without  prejudice  to 
its  being  again  laid  (Justices  of  the  Peace  Act,  1882,  s.  68 ;  see 
also  ss.  70,  71). 

They  may  also  dismiss  an  information  for  triviality.  See 
Scott  v.  Salt-Hall,  ante,  pp.  121,  122. 

Appeal 

Appeal  is  allowed  on  point  of  law,  however  small  the  fine  may 
be.  Application  to  the  Justices  to  state  a  case  has  to  be  made 
within  14  days,  and  the  procedure  generally  is  set  out  in  Part  III., 
Title  I.,  of  the  Justices  of  the  Peace  Act,  1882,  and  in  ss.  8-18  of 
the  Amending  Act  of  1885. 

Where  the  fine  exceeds  £5  general  appeal  is  allowed,  under 
which  the  /'acts  as  well  as  the  law  may  be  reviewed.  See  Justices 
of  the  Peace  Act,  1882,  Part  III.,  Title  II. ;  Amendment  Act, 
1885,  ss.  8-18  ;  Loughlin  v.  Guinea— 1904— 6  Gaz.  L.R.  458. 

Complaints  and  Orders 

As  to  "  complaints  "  and  "orders,"  see  Justices  of  the  Peace 
Act,  1882,  ss.  108-114  ;  Paley  on  Summary  Convictions— 1892— 
7th  ed.  73,  170-173.  The  chief  difference  between  "orders" 
made  upon  "complaint"  and  "convictions"  made  upon  "infor- 
mation "  seems  to  be  that  an  order  may  be  good  in  part  only, 
while  a  conviction  is  indivisible  (Paley  171).  Formerly  orders 
were  in  other  respects  construed  more  liberally  than  convictions, 
but  it  is  questioned  whether  this  distinction  now  obtains.  See 
R.  v.  Radnorshire,  JJ. — 1840—9  Dowl  at  p.  98.* 

*  For  further  points  in  practice,  see  the  notes  to  Forms  17  (Complaint)  ; 
20  (Information) ;  21  (Application  to  state  Case)  ;  22  (Case  on  Appeal)  ;  and 
23  (Notice  of  Appeal),  post. 

As  to  injunctions  for  breaches  of  by-laws,  see  ante  p.  123. 


PART   IV. 

FORMS* 

I.— NOTICE    OF   PROPOSED   ELECTION 

IN  the  matter  of  (a)  the  Municipal  Corporations  Act, 
1900  (or  other  local  governing  Act)  and  of  the 
Local  Elections  Act,  1904.  (b) 

I  HEREBY  give  public  notice  (c)  that  a  general  election  (d)  of 
Councillors  [or  how  otherwise  described]  for  the  City  [or  other 
district]  of  (<?)  will  be  held  on  day  the  day 

of  19     .( f)      AND  I  hereby  appoint  as  the  place,  («/) 

and          day  the  day  of  19     ,  (li)  as  the  time, 

for  the  nomination  of  candidates. 


*  The  Forms  are  adapted  to  the  Statute  law  as  passed  at  the  close  of 
the  Session  of  1904. 

(a)  Headings  are  useful  as  they  may  eke  out  any  insufficiency  in  the 
wording  of  the  notice  or  other  document. 

In  Eastern  Counties  Ry.  Co.  v.  Moulton— 1856 — 25  L.J.M.C.  at  p.  51, 
Coleridge  J.  referred  to  "  the  well-known  Common  law  principle  that  where 
any  parties  are  acting  under  a  limited  statutory  authority  they  are  hound  to 
show  on  the  face  of  their  proceedings  that  they  are  acting  within  that 
authority."  It  is  therefore  proper  that  all  forms  used  by  local  authorities  in 
New  Zealand  should  refer  to  the  statutes  under  which  they  are  prepared,  and 
it  is  safer,  in  most  cases,  to  refer  to  the  section  or  sections  as  well.  This 
rule  applies  with  particular  force  to  proceedings  for  imposing  rates,  or  pulling 
down  buildings,  or  otherwise  interfering  with  the  Common  law  rights  of 
individuals. 

(b)  The  Regulation  of  Local  Elections  Acts  of  1876  and  1888  are  repealed 
by  the    Local  Elections    Act,  1904,    which    is  to    come  into  force  on   the 
1st  January,  1905. 

(c^  See  Local  Elections  Act,  1904,- s.  7. 

(d)  Se/i  M.  C.  Act,  s.  57 ;    Counties  Act,  1886,  s.  88 ;   Road  Boards  Act, 
1882,  s.  31;    Town  Districts  Act  1881  Amendment  Act,  1883,  s.  5;    River 
Boards  Act,  1884,  s.  27 ;  Land  Drainage  Act,  1904,  s.  10. 

(e)  If    election   is  for  a   subdivision   of    the    district,   alter  the   Form 
accordingly. 
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[Each  nomination  paper  must  be  signed  by  two  electors  and 
by.  the  candidate,  and  be  delivered  to  me,  or  be  addressed  to  me 
and  delivered  at  the  place  aforesaid,  at  any  time  after  the 
publication  of  this  notice  and  before  noon  of  the  said  day  of 
nomination,  (t)] 


Dated  this  day  of  1905. 


A.  B. 

Returning  Officer,  (j) 


(/)  Fourteen  clear  days'  notice  must  be  given.  In  cases  of  elections  to 
fill  extraordinary  vacancies  the  public  notice  must  appoint  the  day  of  election 
not  less  than  twenty  nor  more  than  twenty-five  clear  days  from  the  occurrence 
of  the  vacancy  (Local  Elections  Act,  1904,  s.  39).  As  to  "  clear  "  days,  see 
ante,  pp.  172,  173. 

(g)  Where  a  local  authority  has  its  public  office  outside  the  district,  such 
office  is,  for  election  purposes,  deemed  within  the  district  (L.  El.  Act,  1904, 
s.  7  (a) ;  M.  C.  Act,  1900,  s.  28). 

(h)  Not  less  than  five  nor  more  than  seven  days  (exclusive  of  the  day  of 
election)  before  the  election. 

(i)  L.  El.  Act,  1904,  s.  8.  The  clause  in  brackets,  though  useful,  is  not  a 
necessary  part  of  the  notice. 

(j )  In  the  case  of  a  proposal  to  be  submitted  to  the  vote  of  the  electors, 
head  the  notice  under  the  particular  Act  and  under  the  Local  Elections 
Act,  1904,  and  give  fourteen  clear  days'  notice  of  the  poll.  The  body  of  the 
form  may  run  : — 

"  I  hereby  give  public  notice  that  a  poll  of  the  electors  of 
will  be  taken  on          day  the  day  of  19     ,  on  the  proposal 

that,  &c.     The  polling  booths  will  be  situate  at,  &c.     Hours  of  polling 
from  9  a.m.  to       p.m." 

See  L.  El.  Act,  1904,  ss.  41,  44 ;  s.  2  ("  elector  ")  ;  M.  C.  Act,  1900,  ss.  24, 
27,  28,  29.     See  also  note  (b)  next  Form. 
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II.— NOTICE   OF   SITUATION  OF  POLLING  BOOTHS* 
(Heading  as  in  Form  I.) 

I  HEREBY  give  public  notice  that  the  following  persons  have 
been  duly  nominated  for  the  office  of  [Councillor]  for  the 
[district]  of  ,  namely : — 


As  there  is  [are]  only  one  vacancy  [          vacancies]  to  be 
filled,  I   hereby   also   give   notice   that  a  poll  will  be  taken  as 
between  the  said  candidates  on         day  the          day  of          19 
The  polling  booths  will  be  situate  at  .  (a)     Polling  hours 

from  9  a.m.  to      p.m.  (b) 

Dated  this         day  of         ,  19     . 

A.  B. 

Returning  Officer. 


•  See  L.  El.  Act,  1904,  B.  II. 

(a)  See  L.  El.  Act,  1904,  s.  11 ;  M.  C.  Act,  1900,  ss.  27,  28. 

(6)  In  boroughs  to  7  p.m.  (M.  C.  Act,  s.  29).     In  other  districts  to  6  p.m., 
unless  time  extended  by  Order-in-Council  under  L.  El.  Act,  1904,  s.  17. 
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III. -NOTICE   OF   RESULT   OF   ELECTION  * 
(Heading  as  in  Form  I.) 

I  HERKBY  give  public  notice  that  at  the  election  of  [number] 
[Councillors]  for  the  [City]  of  held  on  the  day  of 

19  ,  the  persons  hereinafter  named  were  candidates  and  received 
the  numbers  of  votes  set  opposite  their  names  respectively  (that 
is  to  say) : — 

England,  John         votes 

[and  so  on] 

And  I  hereby  declare  the  said  [names]  to  be  duly  elected. 
Dated  this         day  of  19     . 

A.  B. 

Returning  Officer,  (a) 


*  L.  El.  Act,  1904,  s.  27. 

(a)  Make  any  alterations  required  to  meet  the  case  of  an  election  for  a 
subdivision  of  a  district,  or  the  case  of  an  election  to  fill  an  extraordinary 
vacancy. 

In  the  case  of  a  poll  upon  a  proposal,  the  body  of  the  notice  may  run  : — 

"  I  hereby  give  public  notice  that  at  the  poll  of  the  electors  of 
taken  on  the        day  of        19     ,  on  the  proposal  that  the  votes 

given  were  as  follows  : — 

For  the  proposal 


and  I  hereby  declare  the  said  proposal  to  be  [carried]  [rejected] ." 

In  the  case  of  an  unopposed  election  the  body  of  the  notice  may  run  : — 

"  I  hereby  give  notice  that  [names]  were  on  the         day  of         19 
duly   nominated   as   candidates  for   the  office   of   [Councillor]   for  the 
[City]  of  ,  and  that  as  the  number  of  candidates  nominated  for 

such  office  did  not  exceed  the  number  of  vacancies  to  be  filled,  I  did  on 
the  day  aforesaid  and  at  the  place  of  nomination,  publicly  declare,  and 
do  hereby  publicly  notify,  the  said  [names]  to  be  duly  elected  to  such 
office." 

See  L.  El.  Act,  1904,  s.  10.  If  only  one  vacancy  and  one  candidate,  alter 
to  the  singular  number  and  say  after  "  [City]  of,"  "And  as  there  was  only 
one  vacancy  to  be  filled  I  did  "  etc. 
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IV.— REQUISITION    CONVENING   SPECIAL    MEETING  * 

[City  Council] 
To  the  [Town]  Clerk. 

I  [We]  hereby  require  you  to  call  a  special  meeting  of 

the  [Council]    [Board,  <$c]  to  be  held  on         day  the  day  of 

19     ,  at         o'clock  a.m.  [p.m.]  at  the   \City  Council]  offices 

situate  (or  other  place  desired]  for  dealing  with  the  following 

business:  — 

Here  give  a  description  of  the  business  sufficient  to  indicate  its  nature 
to  Hie  members,  such,  for  example,  as  : — 

"  To  consider  and  if   approved  carry  a   motion   by 
Councillor  to  [set  out  substance  of  motion] ." 

"  To   consider   and   if    approved   pass   a    by-law    to 
provide  new  Building  Regulations  for  the  [City] ." 

Dated  this  day  of  19 

,  Mayor  [Chuirnia-n] 


or 


[Councillors] 


*  See  ante  pp.  29,  30.     As  to  River  Districts,  see  River  Boards  Act,  1884, 

8.61. 

A  resolution  of  the  local  authority  directing  or  authorising  some  act  to 
be  done,  impliedly  authorises  its  executive  officers  to  do  all  ministerial  acts 
necessary  to  carry  the  resolution  into  effect.  See  hereon  Hooker  v.  Morris— 
1901—20  N.Z.L.R.  195. 
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V.— NOTICE    OF    SPECIAL   MEETING* 

[City  Council] 
To  [Councillor  ] 

I  HEREBY  give  you  notice  that  a  special   meeting  of   the 
[Council}  will  be  held  on         day  the  day  of  19      (a) 

at         o'clock  (p.m.)  at  the  [City  Council  Offices  situate  ] 

to  deal  with  the  following  business  : —  [describe  same  as  directed 
in  previous  Form] 

Dated  this  day  19     . 

[Town]  Clerk. 


*  See  ante,  pp.  29,  30. 

(a)  Two  clear  days'  (equal  to  three  days')  notice  must  be  given  under  the 
M.  C.  Act,  1900,  s.  72  (2).  In  Counties  and  Road  and  Town  Districts  seven 
clear  days  (Counties  Act,  1886,  s.  114;  Road  Boards  Act,  1882,  s.  78; 
Town  Districts  Act,  1881,  s.  30  (13).  As  to  River  Districts,  see  River  Boards 
Act,  1884,  s.  59.  As  to  "  clear  "  days,  see  ante  pp.  172,  173. 
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VI.— ADVERTISEMENT   OF    SPECIAL   ORDER* 

NOTICE  is  hereby  given  that  at  a  special  meeting  of  the 
[City  Council]  held  on  the  day  of  19     ,  a  Resolution 

was  passed,  "  That,  &c."  (a) 

And  notice  is  hereby  also  given  that  the  said  Resolution 
will  be  submitted  to  an  ordinary  [or  a  special]  meeting  of  the 
said  [Council]  to  be  held  at  the  [City  Council  Offices  situate  ] 
on  day  the  day  of  19  ,  at  [p.m-]  (b)  for 

confirmation  as  a  special  order. 

Dated  this  day  of  19     . 

A.  B. 

[Town]  Clerk. 


*  See  M.  C.  Act,  1900,  s.  73  ;  Counties  Act  Amendment  Act,  1903,  s.  11 ; 
Counties  Act,  1886,  s.  124,  first  two  lines,  and  sub-s.  4  and  ss.  125-128  ;  Road 
Boards  Act,  1882,  ss.  75-77 ;  Town  Districts  Act,  1881,  s.  30  (12) ;  River 
Boards  Act,  1884,  ss.  62,  63. 

(a)  It  is   expressly  provided  that  it  shall  be  sufficient  to  give  in   the 
advertisement  of  a  Borough  or  County  special  order  the  object  or  purport  of 
the  resolution.     See  M.  C.  Act,  s.  3  ("  Public  Notice  ") ;  Counties  Act,  1886, 
s.  124  (4).      The  like   rule   applies,   however,   to   Road,   Town,  and  River 
Districts.     See  the  interpretations  of  "  publicly  notified,"  &c.,  given  in  the 
Acts  creating  these  districts,  and  in  the  Interpretation  Act,  1888,  s.  4.     In 
Counties,  however,  if  a  full  copy  of  the  resolution   is  not  inserted  in  the 
advertisement,  a  copy  must  be  deposited  at  the  Council's  office  or  at  some 
other  place  (specified  in  the  advertisement)  in  the  County,  or  part  of  the 
County  affected,  and  be  open  to  public  inspection  for  at  least  twenty-one 
clear  days  before  the  day  of  the  second   meeting.     In  such  a  case,  insert 
after  "special  order"  the   words: — "A  full  copy  of  the  said  resolution  is 
deposited  at  ,  where  it  lies  open  to  the  inspection  of   the   public 
during  office  hours  until  the  said  meeting  shall  be  held." 

(b)  In  Boroughs,  not  sooner  than  the  twenty-eighth  and  not  later  than 
the  forty-second  day  after  the  first  meeting.     In  Counties,  not  sooner  than 
the  twenty-eighth  and  not  later  than  the  fifty-sixth  day.     In  Town  Districts 
not  sooner  than  four  weeks  after  the  first  meeting.     In  Road  and   River 
Districts  there  is  only  one  meeting,  the  resolution  being  previously  publicly 
notified. 
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VII.— ESTIMATE    FOR   BOROUGH   GENERAL   RATE  * 
[City]    [Borough]   Council 

ESTIMATE   showing   the   General   Eate   required   for   the    [City] 
[Borough]    of  (a)  for  the  period  1st  April,  19     ,  to  31st 

March,  19     . 

The  following  estimate  having  been  approved  by  the  [City] 
[Borough]  Council,  is  published  for  general  information  : — 
Proposed  Expenditure  during  the  above  period — 

(Set  out  same)  £5,000 

Moneys  Available — 

Moneys  in  hand  (set  out)      ...         ... £1,000 

Estimated  Receipts  (set  out  totals 

of    rents,    license   fees,    &c.)        £2,000 

£3,000 


Balance  proposed  to  be  met  by  a  General  Rate 
of  in  the  £  on  £  ,  being  the  total 
(annual)  (capital)  (unimproved)  rating  value 
of  the  property  on  the  Valuation  Roll  for  the 
[City]  [Borough]  (a)  ...  £2,000 

(The  said   General  Rate  will  be  made  after  one  week  from 
the  publication  of  this  Estimate.)  (b) 

Dated  this  day  of  19     . 

A.  B. 

[Toirn]  Clerk,  (r) 

*  See  M.  C.  Act,  s.  97. 

(a)  If  for  a  subdivision,  alter  accordingly. 

(b)  This  clause  is  not  legally  necessary. 

(c)  The  enactments  (M.  C.  Act,  1900,  P.  96;   Road  Boards  Act,  1882, 
s.   116;    River  Boards  Act,  1884,   s.  93;    Town  Districts  Act,  1881,  s.  38) 
requiring   estimates   of    rates  to   be   published  before  making  the  rate  are 
imperative,  and  non-compliance  is  therefore  fatal  to  the  validity  of  the  rate, 
if  the  point  be  raised  in  proceedings  taken  to  quash  the  rate.     See  Hendrey 
v.  Hutt  C.  C. — 1881— N.Z.L.R.  3  C.A.  at  p.  259  :  Broken  Hill  Proprietary  v. 
Broken  Hill  Corpn.  (No.  2)— 1901— 1  N.S.W.  St.  R.  (Eq.)  178.     But  a  person 
sued  for  rates  cannot  successfully  defend  the  action  on  this  ground.      See 
Hendrey  v.  Hutt  C.  C.  (above),  pp.  254,  260  ;  Knight  v.   Rockdale  Corpn. — 
1898—20  N.S.W.  R.  (Eq.)  32.     See  further  as  to  challenging  the  validity  of  a 
rate,  ante  pp.  36 — 38. 

The  enactment  requiring  an  estimate  to  be  made  and  published,  that  was 
contained  in  s.  107  of  the  Counties  Act,  1876,  does  not  seem  to  have  been 
repeated  in  the  Act  of  1886. 
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VIII.— NOTICE    OF    INTENTION    TO    STRIKE    GENERAL,    WATER, 

AND   SPECIAL   RATES,    AND   SANITATION   FEE 

IN    A  BOROUGH  « 

[City]    [Borough]  Council 

NOTICE  is  hereby  given  that  the  [City]    [Borough]  Council 

will,  at  [the  Ordinary]    [a    Special]    meeting  of  the  Council   to 
be  held   at   the  [City]    [Borough]  Council   Offices  situate 
on         day  the  day  of  19     ,  at         p.m.,  make  and 

levy  the  following  rates  for  the  period  commencing  on  the  first 
day  of  April,  19  ,  and  ending  on  the  31st  day  of  March,  19  , 
namely  : — 

A  General  Bate  under  s.  95  of  the  Municipal  Corporations 
Act,  1900,  (a)  of  in  the  £  on  the  ratable  value  on 
the  Valuation  Eoll  of  all  ratable  property  within  the 
[City]  [Borough]  of  on  the  basis  of  the  [annual] 

[capital]    [unimproved]  value. 

Water  Bates  (ordinary  supply)  under  s.  102  of  the  Municipal 
Corporations  Act,  1900,  as  follows:  — 

On  all  lands  and  buildings  in   the   [City]    of 
to  which  water  is  supplied  — 

(a)  Where   the  annual  (b)  ratable    value    on   the 

Valuation  Roll  does  not  exceed  £12  10s.  a 
rate  of  10s. 

(b)  Where  such  ratable  value  exceeds  £12  10s.  a 

rate  of  4  per  cent,  on  such  value,  (c) 

*  See  Rating  Act,  1894,  s.  39.  The  notification  must  be  made  at  least 
fourteen  clear  days  before  making  the  rates.  See  ante  pp.  172,  173. 

(a)  See  ante  pp.  36,  37,  180. 

In  Counties  the  general  rate  is  levied  separately  in  each  riding  according 
to  the  proposed  expenditure  therein,  but  so  that  each  riding  bears  the  cost  of 
collecting  its  rates  and  its  share  (in  proportion  to  the  revenue  received  from 
it)  of  the  debts  and  liabilities  of  the  County  as  a  whole,  and  of  contributions 
under  Acts,  and  of  the  construction  and  maintenance  of  County  roads, 
bridges  and  ferries,  and  bridges  (exceeding  '60  feet  span)  on  district  roads. 
See  Counties  Act,  1886,  s.  145,  149 ;  Amendment  Act,  1903,  s.  4  (2) ; 
Crawford  v.  Hutt  C.  C.— 1904 — N.Z.  Time*  of  8th  November. 
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One-half  of  the  respective  water  rates  mentioned  above 
on  all  lands  and  buildings  to  which  water  can  be,  but  is 
not,  supplied,  situate  within  one  hundred  yards  from 
any  part  of  the  waterworks,  and  on  all  buildings  used 
as  stores  or  warehouses,  or  for  any  purposes  other  than 
dwelling-houses. 

A  Eate  under  section  26  of  the  Hospitals  and  Charitable 
Institutions  Act,  1885,  of  in  the  £  on  the  [annual] 
[capital]  (rf)  ratable  value  on  the  Valuation  Roll  of  all 
ratable  property  within  the  [City]  of  ,  such  rate 

being  required  to  meet  the  contributions  payable  by  the 
[City]    Council  to   the  Hospital  Board   and   the 

Charitable  Aid  Board. 

Also  that  all  the  above  rates  will  be  payable  at  [the  Offices 
of  the  [City]  Council  situate  ]  (e)  in  two  equal  instalments 

on  the          day  of          19     ,  and  the          day  of         19     .  (/) 

NOTICE  is  also  hereby  given  that  the  annually-recurring  Special 
Bate  of  in  the  £  on  the  [annual]  [capital]  [unimproved] 
ratable  value  of  all  ratable  property  within  the  [City]  of 

A  general  rate  in  a  County  may  be  applied  in  payment  of  liabilities 
incurred  in  any  previous  year,  and  further,  the  notice  making  the  general 
rate  may  state  that  it  is  made  for  paying  off  an  overdraft  (Kiwitea  Highway 
Bd.  v.  Wanganui  Harb.  lid.— 1885— N.Z.L.E.  4  S.C.  257. 

(b)  Water  rates  must  be  struck  on  the  annual  value,  which  is  arrived  at 
where  either  the  capital  or  the  unimproved  value  system  is  in  force,  by  takiug 
6  per  cent,  on  the  capital  value.      See  Rating  on  Unimproved  Value  Act, 

1896,  s.  20 ;  Amendment  Act,  1903,  s.  4. 

(c)  This  percentage   is   sometimes   taken   in   lieu   of    the   sliding  scale 
provided  in  s   102,  M.  C.  Act.     It  is  not  in  any  case  compulsory  to  strike  the 
water  rate  as  of  the  same  amount  in  every  part  of  the  district:  the  rate  may 
be  differentiated  (Northampton  Corpn.  v.  Ellen— 1904— 1  K.B.  299).     But,  of 
course,  no  part  of  the  district  may  be  overcharged. 

See  further  as  to  water  rates,  ante  pp.  43,  44. 

In  Hunter  Bd.  v.  Neiccastle  Co.— 1896— A.C.  82,  a  Water  Supply  Board 
was  held  to  have  no  authority  to  levy  a  rate  without  the  limited  area  merely 
because  certain  land  rated  formed  one  holding  with  other  land  within  such 
area. 

(d)  This  rate  cannot  be  struck  on  the  unimproved  ratable   value.      See 
Eating  on  Unimproved  Value  Act,  1896,  s.  20 ;  Amendment  Act,  1903,  s.  4, 

(e)  See  Bating  Act,  1894,  s.  48. 
(/)  See  ib.  s.  37  (2). 
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made  for  providing  the  interest  [and  sinking  fund]  on  the 
Loan  of  £  ,  will  be  payable  at  the  office  aforesaid  in  two 

equal  instalments  on  the  dates  fixed  in  that  behalf  (being  the 
day  of          19     ,  and  the          day  of          19  ),  such  rate  for 
the  period  above-mentioned  to  be         in  the  £,  on  the  basis  of 
the  value,  (g) 

SANITATION  PEE  (/t) 

NOTICE  is  hereby  also  given  that  a  uniform  fee  for  sanitation 
purposes  for  the  year  commencing  and  ending  ,  of 

per  house  served,  will,  under  section  108  of  the  Municipal 
Corporations  Act,  1900,  and  section  11  of  the  Municipal  Cor- 
porations Amendment  Act,  1902,  be  made  and  charged  in  the 
said  [City]  and  will  be  payable  at  the  office  aforesaid  on  the 

day  of  19     . 

NOTICE  is  hereby  also  given  that  the  Bate  Books,  containing 
particulars  of  all  the  above  rates  and  the  Sanitation  Fee,  are  now 
open  for  inspection  at  the  [City]  Council  Offices  situate  .  (/) 

Dated  this  day  of  19     . 

A.  B. 

Town  Clerk,  (j) 

(g)  The  dates  for  payment  of  special  rates  must  be  those  fixed  in  the 
special  orders  by  which  they  were  originally  made.  This  paragraph  of  the 
notice  is  useful  as  showing  any  change  in  the  rate  occasioned  by  the  adoption 
of  the  unimproved  value  system  (see  ante  pp.  42,  43),  also  as  showing  what 
portion  of  the  special  rate  is  to  be  levied,  where  it  is  not  intended  to  levy  the 
whole.  See  further  as  to  special  rates,  ante  pp.  45,  46. 

In  Pahiatua  C.  C.  v.  Tylee— 1898— 17N.Z.L.B.  366  it  was  held  that  land 
in  a  specially  rated  area  becoming  ratable  property  after  the  special  rate 
had  been  struck,  was  not  liable  for  the  rate.  See  also  Upper  Wangehu  R.  B. 
v.  Hearon— 1902— 4  Gaz.  L.R.  340.  But  the  law  is  altered  by  s.  4  of  the 
Local  Bodies'  Loans  Amendment  Act,  1902,  as  regards  special  rates  made  on 
or  after  the  12th  October,  1896,  and  also  as  regards  special  rates  made 
before  that  date  so  far  as  concerns  property  becoming  ratable  after  the 
passing  of  the  said  Act  of  1902. 

(h)  See  ante  pp.  44,  45. 

(i)  The  omission  to  state  the  place  where  the  Rate  Book  may  be 
inspected  is  not  a  ground  for  invalidating  the  rates  (Kiwitea  Highway  Bd.  v. 
Wangauui  Harb.  Bd.— 1885— N.Z.L.R.  4  S.C.  257. 

(j)  As  to  the  conclusiveness  or  otherwise  of  the  Rate  Book,  see  ante  pp. 
36,  38;  Newstead  Shire  v.  Menzies— 1870— 1  V.L.R.  (L.)  88;  Knight  v. 
Bockdale  Corpn.  -1898—20  N.S.W.R.  (Eq.)  32,  67;  Broken  Hill  Proprietary 
v.  Broken  Hill  Corpn.— 1901— 1  N.S.W.  St.  R.  (Eq.)  178,  197. 
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IX.— ADVERTISEMENT    OF   LOAN    PROPOSAL' 

• 

IN  the  matter  of  the  Municipal  Corporations  Act, 
1900  (or  other  local  governing  Act)  and  of  the 
Local  Bodies'  Loans  Act,  1901,  and  the  Acts 
amending  the  same  respectively. 

THE  [City  Council]  hereby  gives  public  notice  that  such 

[Council]   proposes  to  raise   a    Special   Loan   of  pounds 

for  [describe  the  particular  undertaking  or  undertakings  proposed  to 
be  engaged  in]  (a)  AND  to  make  an  annually-recurring  Special 
Rate  of  in  the  £  on  the  [annuaL  [capital]  [unimproved] 
value  of  all  ratable  property  in  the  said  [City]  (b)  as  security  for 
the  interest  [and  sinking  fund]  in  connection  with  such  loan,  (c) 

The  whole  of  the  loan  is  to  be  repayable  on  the  day 

of  19     .  (d) 

It  is  [not]  proposed  to  pay  out  of  the  loan  moneys  the  cost 
of  raising  the  loan  and  [or]  the  first  year's  interest  of  the  loan  (e) 
during  the  construction  of  the  said  works.  (/) 

Dated  the  day  of  19     . 

A.  B. 

[Town]  Clerk. 

*  See  Local  Bodies'  Loans  Act,  1901,  s.  8. 

(a)  If  the  loan  is  for  several  purposes,  the  amounts  applicable  to  each 
purpose  must  be  given.     See  Local  Bodies'  Loans  Act,  1901,  s.  3  (2). 

If  the  loan  is  to  be  charged  on  only  a  portion  of  the  district,  show  here 
that  the  undertaking  is  for  the  benefit  of  that  portion.  See  Local  Bodies' 
Loans  Act,  1901,  s.  3  (3). 

(b)  If   the  loan  is  for  only  a  portion  of  the   district,  alter  the  Form 
accordingly. 

(c)  Or  state  what  other  security  is  to  be  offered.    See  Local  Bodies'  Loans 
Act,  1901,  s.  15.     As  to  pledging  a  tramway  work,  see  Tramways  Act,  1894, 
s.  9. 

(d)  Or  "  at  the  expiration  of  years  from  the  raising  of  the  loan." 
See  Local  Bodies'  Loans  Act,  1901,  s.  26.     The  form  in  the   text  is  however 
to  be  preferred. 

(e)  Add,  if  desired  to  pay  the  same  out  of  the  loan  money,  "  and  a  sum 
not  exceeding  £  for   [surveys,  or  as  the  case  may  be]    and   other 
preliminary  expenses  incurred  in  connection  with  the  scheme  for  which  the 
loan  is  to  be  raised."     See  Local  Bodies'  Loans  Act,  1901,  s.  4  (1)  (a). 

(/)  See  Local  Bodies'  Loans  Act,  1901,  s.  4  ;  s.  8  (4). 
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X.— NOTICE   OF   RESULT   OF    POLL   ON    LOAN  * 
(Heading  as  in  Form  IX.) 

I  HEREBY  give  notice  that  on  the         day  of          19     ,  a  proposal 
was  submitted  by  the  [City  Council]  to  the  ratepayers  (a) 

of  the  [City]  of  (6)  for  raising  a  special  loan  of  £ 

for   [purpose] .       AND   that  the  number  of    votes  recorded   res- 
pectively for  and  against  the  proposal  were  as  follows  : — 

For         

Against  ...      ' 

AND  I  declare  the  said  proposal  to  be  [carried]  (c) 
Dated  the          day  of          19     . 

A.  B. 
Mayor  [Chairman}  of  the  [City]  of  (d) 


*  See  Local  Bodies'  Loans  Act,  1901,  s.  18. 

(a)  Defined  in  s.  2  Local  Bodies'  Loans  Act,  1901. 

(b)  Or  define  portion  of  district  affected. 

(c)  A  bare  majority  in  a  borough,  and  a  three-fifths  majority  in  other 
districts.     See  Local  Bodies'  Loans  Act,  1901,  s.  12. 

(d)  This  notice  must  be  sent  to  the   Colonial   Treasurer,  and  also  be 
published  in   some   newspaper  circulating   in    the   district  affected   (Local 
Bodies'  Loans  Act,  1901,  s.  13). 
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XL— TENDER   FOR   WORKS 
To  the  [Borough]  Council. 

I  HEREBY  tender  for  the  execution  of  the  works  described 
in  the  Specification  prepared  by  the  [Borough]  Surveyor  dated 
the  day  of  19  ,  (being  for  the  construction  of  &c.) 

at  the  price  of  £ 

And  I  enclose  [a   marked  Cheque  for]  £  ,  being  the 

required  deposit. 

And  I  submit  the  names  of  C.D.,  of  &c.,  and  E.F.,  of  &c., 
as  my  sureties. 

[AND  I  declare  that  in  carrying  out  the  contract  I  will 
observe  such  working  hours  of  labour  for  each  working  day  (in 
no  case  exceeding  eight  hours),  and  pay  such  rates  of  wages 
for  working-hours  and  overtime  respectively,  as  are  generally 
accepted  as  usual  and  fair  in  the  trade  or  class  of  labour  to 
which  they  relate. 

AND  I  further  declare  that  the  following  shall  be  the 
minimum  rates  of  wages  that  I  will  pay  in  carrying  out  the  said 
contract : — 

Here  net  out  the  minimum  rate*  for  the  rarious  kind* 
of  labour  involred.]  («) 

Dated  this          day  of         19     . 

A.  B. 


(a)  The  clauses  in  the  brackets  are  required  by  the  M.  C.  Act,  1900,  s.  187 
(3)  and  6th  Schedule,  where  the  contract  is  for  work  involving  the  employ- 
ment of  workmen. 

N 
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XII.- CONTRACT  FOR  WORKS 

AGREEMENT  made  the          day  of          19     ,  between  A.B.  of 
(hereinafter  referred  to  as   "the  Contractor")  and  The  Mayor, 
Councillors   and    Citizens   of  the  City  of  (a)  (hereinafter 

referred  to  as  "  the  Corporation  "). 

1.  The  Contractor  shall  execute  [furnish]  and  do  all 
the  works  [supplies]  (b)  and  things  described  in  the  annexed 
Specification  prepared  by  and  dated  the  day  of  19  , 
[and  described  also  in  the  drawings  referred  to  in  the  said 
Specification]  and  shall  in  so  doing  conform  strictly  to  the 
provisions  of  the  said  Specification  [and  to  the  said  drawings] 
and  also  to  the  General  Conditions  of  Contract  also  hereunto 


(a)  Or  "  The  Mayor,  Councillors,  and  Burgesses  of  the  Borough  of         "; 
or  "  The  Chairman  aud  Inhabitants  of  the  County  of  "  ;  or  "  The 
Inhabitants  of   the            Road  District";  or  "The             Town  Board"; 
or  "  The            Drainage  Board  "  ;  or  "  The            Water  Supply  Board  "  ;  or 
"  The            Harbour  Board." 

(b)  If  the  contract  is  for  annual  or  other  supplies  to  be  ordered  by  the 
local  authority,  the  following  clauses  should  be  inserted  in  lieu  of  clauses  1 
and  2  of  the  above  Form  : — 

"  1.  The  Contractor  hereby  irrevocably  offers  and  agrees  to 
supply  and  deliver  to  the  Corporation  during  the  year  commencing 
[commenced]  on  the  1st  April,.  19  ,  and  ending  on  the  31st  March,  19  , 
such  of  the  articles  goods  and  things  described  in  the  annexed 
Specification  dated  the  19  ,  prepared  by  the  [City  Engineer] 

as  the  Corporation  shall  or  may  from  time  to  time  during  the  said 
year  order  from  the  Contractor. 

"  2.  The  prices  to  be  paid  by  the  Corporation  to  the  Contractor  in 
respect  of  the  articles,  goods  and  things  supplied  and  delivered  by  the 
Contractor  under  this  Contract  [shall  be  the  prices  set  forth  in  the 
Tender  by  the  Contractor  dated  the  19  ,  also  hereunto 

annexed]   [or  shall  be  as  follows  (setting  out  the  same)] ." 

The  Contract,  when  in  this  form,  should  be  executed  as  a  deed,  i.e.,  it 
should  commence  "  Deed  of  Agreement,"  and  be  sealed  by  the  local  authority, 
and  the  witness  to  the  signature  by  the  Contractor  should  add  his  (the 
witness's)  address  and  occupation.  See  ante,  p.  69  ;  Property  Law  Con- 
solidation Act,  1883,  ss.  30,  31 ;  Amendment  Act,  1885,  s.  7.  It  is  not 
necessary  that  the  witness  to  the  sealing  of  a  deed  by  a  corporation  should 
add  his  address  and  occupation  (Commercial  Property  Co.  v.  Graydon — 1885 — 
N.Z.L.R.  4  S.C.  44). 
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annexed.  And  shall  (subject  to  the  provisions  of  the  said 
Specification  and  General  Conditions)  complete  all  the  said 
works  [supplies]  and  things  on  or  before  the  day  of  19  . 

2.  The  Corporation  shall  in  manner  provided  by  the  said 
Specification  and  General  Conditions  pay  to  the  Contractor  for 
executing  [furnishing]  and  doing  the  said  works    [supplies]    and 
things  the  sum  of  pounds  or  such  greater  or  lesser  sum 
as  according  to  the  terms  of  the  said  Specification  and  General 
Conditions   shall    become   payable   by   the   Corporation   to    the 
Contractor. 

3.  The  Contractor  has  paid  to  the  Corporation  a   deposit  of 
£           as  required  by  the  said  Specification  [General  Conditions] . 

4.  The  several  documents  referred  to  in  Clause  1  of  these 
presents  shall  form  part  of  the  contract  hereby  made.     Each  of 
such  documents  is  for  the  purpose  of  identification  signed  by  the 
Contractor  and  the  [Toim]  Clerk  to  the  Corporation. 

IN  witness  whereof  these  presents  have  been  signed  for  the 
Corporation  by  two  members  of  the  \City  Council]  acting  on 
behalf  of  and  by  direction  of  such  [Council]  and  by  the 
Contractor,  (c)  . 


Two  Members  of  the 
[City  Council] 


Witness  to  the  two  signatures 
of  the  two  members  of 
the  [City  Council] 

Witness  to  the  signature  of 
the  Contractor 


(c)  As  to  modes  of  execution  of  contracts  by  local  bodies,  see  also  ante 
pp.  04-150. 
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XIII.- BOND  TO  SECURE  PERFORMANCE  OF  CONTRACT 

KNOW  all  men  by  these  presents  that  A.B.  of  (hereinafter 

called  "  the  Contractor")  and  C.D.  of  ,  and  E.F.  of 

(hereinafter  called  "  the  Sureties ")  are  bound  to  [The  Mayor, 
Councillors  and  Citizens  of  the  City  of  ]  (a)  (hereinafter 

called   "  the   Corporation  ")    in  the  sum  of  pounds  to  be 

paid  to  the  Corporation,  for  which  payment  we  bind  ourselves 
and  our  heirs,  executors,  and  administrators  jointly  and  severally 
by  these  presents.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  the  day  of  19  . 

The  Condition  of  the  above  written  Bond  is  that  if  the 
Contractor  shall  duly  perform  and  observe  all  the  stipulations 
on  his  part  expressly  or  by  reference  contained  in  (and  implied 
by  law  in)  (b)  a  certain  Contract  in  writing  dated  the  day  of 
19  ,  and  made  between  the  Contractor  and  the  Corporation 
for  [here  briefly  describe  icorks,  supplies,  rfc.]  (and  shall  in  and 
about  the  carrying  out  of  the  said  Contract  duly  perform  and 
observe  the  provisions  of  the  "  Municipal  Corporations  Act, 
1900,"  so  far  as  affecting  the  same),  (c)  then  the  above  written 
Bond  shall  become  void,  but  otherwise  shall  remain  in  full  force. 
PROVIDED  (d)  always  that  any  further  time  that  may  be  given  by 

(a)  See  note  (a)  on  p.  194. 

(b)  These  words  refer  to  the  Labour  clauses  implied  in  clause  5  of  the 
6th  Schedule  to  the  M.C.  Act,  and  by  s.  5  of  the  Public  Contracts  Act,  1900. 

(c)  Insert  the  clause  in  brackets  where  the  contract  is  entered  into  with  a 
Borough  Council  for  the  execution  of  any  work  involving  the  employment  of 
workmen.     In  such  a  case,  moreover,  the  provisions  of  the  clause  9  of  the 
6th  Schedule  to  the  M.  C.  Act,  1900,  apply.     This  clause  runs  :— 

"  9.  Every  contractor  shall  at  the  time  of  signing  the  contract 
enter  into  a  bond  with  a  sufficient  penalty,  and  (if  required)  with 
sufficient  sureties,  for  the  due  fulfilment  of  his  contract  according  to 
the  terms  thereof  and  the  provisions  of  this  Act ;  and  such  penalty 
shall,  in  case  of  default,  be  recoverable  as  liquidated  damages  in  any 
Court  of  competent  jurisdiction." 

(d)  Unless  this  proviso  is  added,  the  sureties  are  very  likely  to  become 
discharged  from  their  liability  under  the  bond. 
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the  Corporation  for  the  completion  of  all  or  any  part  of  the 
works  [or  supplies]  comprised  in  the  said  contract,  or  any  delay, 
neglect  or  forbearance  on  its  part  in  exercising  or  pursuing  any 
of  the  powers  or  remedies  contained  in  or  arising  out  of  the  said 
Contract  shall  not,  nor  shall  any  variation  to  be  made  by  the 
Contractor  and  the  Corporation  in  the  said  Contract  or  in  any 
term  or  provision  thereof,  prejudice  or  affect  the  liability  of  the 
Sureties  or  either  of  them  or  of  their  or  either  of  their  heirs, 
executors,  or  administrators,  under  the  above  written  Bond. 


Signed,  Sealed  and  Delivered  by 
the  above-named 
in  the  presence  of  (e) 


(e)  The  witness  must  add  his  occupation  and  address  (Property  Law 
Consolidated  Act,  1883,  ss.  30,  31 ;  Amendment  Act,  1885,  s.  7).  If  all  the 
parties  do  not  sign  before  the  same  witness,  repeat  the  attestation  clause,  as 
often  as  may  be  required. 
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XIV.— CONSENT  TO   LAYING  OUT   PRIVATE   STREET  OR 
PRIVATE   WAY  * 

IN  pursuance  of  the  provisions  of  section  227  of  the  Municipal 
Corporations  Act,  1900,  the  [City]  [Borough]  Council 

hereby  consents  to  the  Private  Street  [Private  Way]  feet  wide 
coloured  on  [this]  [the  annexed]  plan,  [upon  and  subject  to 
the  following  conditions,  (a)  namely  : — (here  set  out  the  condition* 
if  any). 

PROVIDED  that  on  breach  or  non-observance  of  any  of  the 
above  conditions  this  consent  shall  immediately  become  null  and 
void.] 

In  witness  whereof  the  Common  Seal  of  the  Mayor, 
Councillors,  and  [Citizens']  [Burgesses]  of  the  [City]  [Borounh] 
of  has  been  hereunto  affixed  the  day  of  19  . 

In  the  presence  of 

*  See  M.C.  Act,  ss.  227-230.  Instruments  and  plans  showing  private 
streets  or  private  ways  may  not  be  registered  without  the  Council's  consent 
(s.  229). 

(a)  As  to  the  conditions  that  may  be  imposed,  see  s.  227.  A  penalty  not 
exceeding  £10  a  day,  after  notice,  is  provided  for  breach  of  any  condition 
imposed  (s.  228).  The  performance  of  the  conditions,  or  some  of  them,  is 
generally  further  secured  by  a  bond  taken  from  the  applicant,  with  or  without 
sureties.  A  covenant  of  a  positive  kind  involving  the  expenditure  of  money 
cannot  be  made  to  run  with  the  land  and  bind  future  owners,  either  at  law 
or  in  equity.  As  to  what  covenants  will  run  with  the  land,  see  Spencer's 
Case — Smith's  Leading  Cases-— 1903 — llth  ed.,  vol.  1,  p.  55  ;  Austerbwy  v. 
Oldliam  Corp.— 1885— 29  C.D.  750;  Tulk  v.  Moxhay— 1848— 11  Beav.  571 ; 
Catt  v.  Tourle  -1869— L.R.  4  Ch.  C54;  Zetland  v.  Hislop— 1882— 7  A.C.  at 
p.  447  ;  Corby  v.  Staples— 1899— 17  N.Z.L.R.  734.  Here,  however,  the 
Corporation  is  not  the  owner  of  any  land  intended  to  be  benefited.  See 
Rogers  v.  Hosogood— 1900— 2  Ch.  388,  407,  408.  Registration  against  the 
land,  is,  however,  useful  as  a  means  of  affecting  intending  purchasers  with 
notice  of  the  conditions. 

Where  the  land  affected  is  under  the  Land  Transfer  Act,  a  note  of  the 
conditions  imposed  by  the  Council  may  be  entered  on  the  Certificate  of  Title 
or  other  proper  instrument,  and  such  noted  conditions  "  shall  be  deemed  to 
constitute  a  registered  incumbrance  under  the  Land  Transfer  Act,  1885." 
M.C.  Act,  1900,  s.  230. 

Where  the  property  is  leasehold,  the  consent  is  sometimes  limited  to  the 
duration  of  the  lease. 

See  further  as  to  imposing  conditions,  ante  pp.  88,  89. 
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XV.— CERTIFICATE   CONDEMNING   BUILDING 

IN  the  matter  of  the  "  Municipal  Corporations 
Act,  1900." 

WHEREAS  I  (we)  have  this  day  inspected  and  examined  the 
building  [describe  same  by  situation  and  occupancy] .  Now  in 
pursuance  of  section  349  of  the  above-mentioned  Act,  I  (we) 
hereby  Certify  that  the  said  building  is  in  a  condition  unfit  for 
occupation  and  dangerous  to  public  health  and  should  be  pulled 
down. 

Dated  this  day  of  19     . 

District  Health  Officer. 


or 


Two  duly  qualified 
Medical  Practitioners,  (a] 


(a)  A  certificate  of  one  doctor  and  a  declaration  by  three  electors  may  be 
substituted.  See  s.  349  ;  Amending  Act,  1903,  s.  7. 

By  s.  11  of  the  Public  Health  Amendment  Act,  1903,  upon  the  certificate 
of  the  District  Health  Officer,  notice  may  be  given  either  to  pull  down  a 
building  or  part  of  a  building  or  to  make  structural  alterations  or  additions. 
This  certificate  should  be  headed  under  the  Act  of  1903,  should  be  expressed 
to  be  given  under  s.  7,  and  should  certify  "  that  the  said  building  [or  the 
part  thereof,  describing  such  part]  is  by  reason  of  its  insanitary  condition 
dangerous  to  public  health  and  should  be  pulled  down,  [or,  and  that  the 
following  structural  alterations  and  additions  should  be  made  to  such 
building,  namely  "  : — (here,  describe  the,  alterations  and  additions)] . 

Not  only  a  Municipal  Council,  but  also  a  Road  Board  and  a  Town 
Board,  and  a  County  Council  (as  to  parts  of  the  County  not  comprised  in 
Road  or  Town  Districts)  may  act  under  this  section.  See  Public  Health  Act, 
1900,  s.  2,  definition  of  "  Local  Authority."  The  latter  section  authorises 
the  combining  of  contiguous  districts. 

For  the  purpose  of  checking  or  preventing  the  spread  of  a  "  dangerous 
infectious  disease,"  certain  drastic  powers  of  pulling  down  buildings  are 
exercisable  by  the  District  Health  Officer,  by  authority  of  the  Governor, 
under  s.  19  of  the  Public  Health  Act,  1900.  Compensation  is,  in  certain 
cases,  payable  where  this  power  is  exercised  (s.  25). 

Premises  to  be  "  in  such  a  state  as  to  be  a  nuisance,"  must  be  themselves 
decayed,  filthy,  or  impregnated  with  disease,  or  so  dilapidated  as  to  be 
dangerous.  It  is  not  sufficient  that  they  require  alterations  and  repairs  to 
the  drainage  and  ventilation,  even  though  the  defects  might  in  time  become 
injurious  to  health.  (Ex  p.  Ham's -1902— 2  N.S.W.  St.  R.  (L.)  275,  following 
B.  v.  Parlby— 1889— 22  Q.B.D.  520,  525.) 
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XVI.— NOTICE   TO    PULL    DOWN   BUILDING 

IN  the  matter  of  the  "  Municipal  Corporations 
Act,   1900." 

To 

WHEREAS  the  {City  [    [Borough]    Council  has  received   a 

Certificate  dated  the  day  of  19     ,  under  the  hand  of 

the  District  Health  Officer  [or,  under  the  hands  of 
and  ,  being  two  duly  qualified  Medical  Practitioners]   (a) 

that  the  undermentioned  building  is  in  a  condition  unfit  for 
occupation  and  dangerous  to  public  health.  Now  the  said 
Council  in  pursuance  of  the  powers  given  to  it  by  section  849  of 
the  above-mentioned  Act,  hereby  gives  you  notice  that  the  said 
Council  requires  you  as  the  owner  (b)  of  the  said  building  to  pull 
down  the  same  within  days  from  the  service  upon  you  of 

this  notice.  AND  further  take  notice  that  unless  such  building 
shall  be  taken  down  within  the  time  aforesaid,  or  the  work  of 
taking  down  the  same  shall  be  commenced  within  the  said  time, 
and  be  proceeded  with,  with  all  reasonable  expedition,  then  such 
proceedings  will  be  had  and  taken  as  are  mentioned  and  referred 
to  in  sections  349  and  350  of  the  said  Act,  and  in  the  12th 
Schedule  thereto  as  amended  by  section  31  of  the  (i  Municipal 
Corporations  Amendment  Act,  1902." 


(a)  See  ante,  p.  109,  note  (a). 

(6)  That  is,  the  person  entitled  to  the  rack  rent.     See  M.C.  Act,  1900, 
a.  3  ;  ante  pp.  16&-169. 
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Description  of  Building 

The  building  to  which  this  Notice  refers  is  situate  in  and 

known  as  number         in  Street,  in  the  [City]    [Borough]  of 

,  and  is  erected  upon  part  of  Section  No.         of  the  said 

[City]    [Borough]    and  is  occupied  by  [name  of   occupier]    as  a 

[purpotefor  which  building  used] . 


Dated  this  day  of  19 


A.  B. 

Town  Clerk.  (<•) 


(c)  If  the  notice  is  given  under  s.  11  of  the  Public  Health  Amendment 
Act,  1908,  head  the  same  under  that  Act ;  follow  in  the  recital  the  language 
of  the  certificate  given  under  that  Act ;  express  the  notice  as  given  under 
s.  11 ;  and  indicate  whether  the  whole  or  only  a  part  (describing  such  part) 
of  the  building  is  to  be  pulled  down.  If  structural  alterations  or  additions 
only  are  required,  specify  the  same.  Omit  the  clause  :  "  And  further  take 
notice  "  down  to  "Amendment  Act,  1902."  If  the  local  authority  giving 
notice  under  the  Public  Health  Act  of  1903,  is  not  a  City  or  Borough 
Council,  make  the  necessary  consequential  amendments. 

"  Owner  "  is  not  denned  in  the  Public  Health  Acts,  nor  in  the  Inter- 
pretation Acts  of  1888  and  1903. 

The  notice,  whether  given  under  the  M.  C.  Act  or  the  Public  Health  Act, 
should  be  authorised  to  be  given  by  resolution  of  the  local  authority.  See 
hereon,  ante  p.  184. 

Section  349,  M.  C.  Act,  says  that  the  Council  "  may  "  give  notice.  S.  11 
of  the  Public  Health  Amendment  Act,  1003,  says  that  the  local  authority 
"  shall "  give  notice  (sub-s.  1),  and  that  in  default,  the  District  Health 
Officer  "may"  himself  give  notice.  In  R.  v.  Stawell  Corpn.— 1897-  23 
V.L.R.  94,  the  words  "  shall  cause  such  building  .  .  .  to  be  taken  down  " 
were  held  to  be  not  mandatory,  but  to  give  a  discretion. 
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XVII.— COMPLAINT  FOR  NON-COMPLIANCE    WITH   NOTICE   TO 
PULL    DOWN   BUILDING 

Colony  of  New  Zealand  to  wit. 

THE  Complaint  of  A.  B.,  of  [address  and  occupation]  who  corneth 
before  me,  the  undersigned  [a  Stipendiary  Magistrate 

and]  (a)  one  of  His  Majesty's  Justices  of  the  Peace  in  and  for 
the  Colony  of  New  Zealand,  this  day  of  19  ,  and 

complaineth  that  he  hath  just  cause  to  suspect  and  doth  suspect 
that  C.  D.  of  [address  and  occupation]  within  the  space  of 
months  (6)  last  past — to  wit,  on  the  day  of  19      , 

at  the  [City]    of  in  the  Colony  aforesaid,  was  served  with 

a   Notice   in   writing   from   the  [City]    Council   under 

section  349  of  "The  Municipal  Corporations  Act,  1900,"  to 
pull  down  within  days  a  certain  [describe  buildiny]  situate  on 
the  side  of  street  in  the  [City]  of  and  being  on 

Town  Acre  No.  and  occupied  by  ,  of  which  building 

the  said  C.  D.  was  and  is  the  owner,  the  District  Health  Officer 
[or  Doctors  and  ]  having  certified  the  same  building 

to  be  unfit  for  occupation  and  dangerous  to  public  health,  YET 
he  the  said  C.  D.  unlawfully  (c)  did  fail  to  comply  with  the  said 
notice,  (d)  contrary  to  the  form  of  the  Statute  in  such  case  made 
and  provided. 

At  the  hearing  of  the  above  Complaint,  application  will  be 
made  on  behalf  of  the  said  Council  to  the  Justices  hearing  the 
same  for  an  Order,  under  clause  4  of  the  12th  Schedule  to  the 


(a)  Omit  if  complaint  not  signed  before  Stipendiary  Magistrate. 

(6)  See  ante,  p.  175;  also  Chepstow  Kl.  Lt.  Co.  v.  Chepstow  Gas  Co.-— 1904 
— Law  Times  of  November  12. 

(c)  See  ante,  p.  176. 

(d)  As  to  describing  the  offence,  see  ante  p.  176.  '  Several  forms  of  des- 
cription  of  offence  are  given  in  the  "Appendix  of   Common  Forms"  in 
Stone's  Justices  Manual. 
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Municipal  Corporations  Act,  1900  (as  amended  by  section  81  of 
the  Municipal  Corporations  Act  Amendment  Act,  1902),  directing 
the  pulling  down  of  the  said  building,  (e) 

Taken    before  me   on   the  day  \ 

and  year  first  above  written,    i  A.  B. 

at  the  [City]  of  ) 

J.  S. 


(<?)  As  to  complaints  and  orders,  see  ante  p.  179.  The  procedure  under 
ss.  95  and  96  of  the  Public  Health  Act,  1875  (Eng.),  is  expressed  to  be  by  way 
of  complaint  and  order.  See  hereon  Wing  v.  Epsom  Council — 1904 — 1  K.B. 
798.  See  also  the  Public  Health  (London)  Act,  1891,  s.  24. 

It  is  as  well  that  the  summons  upon  the  complaint  should  contain  the 
concluding  clause  above,  that  application  for  an  order  to  pull  down  will  be 
made. 

As  to  specifying  in  the  order  the  works  required  to  be  done,  see  Central 
London  Ry.  Co.  v.  Hammersmith  R.  C.— 1904— 90  L.T.  645;  Tough  v.  Hopkins 
—1904—1  K.B.  804. 

By  s.  107  of  the  Justices  of  the  Peace  Act,  1882,  the  defendant  is  both 
competent  and  compellable  to  give  evidence  on  the  hearing  of  a  complaint. 

If  the  proceedings  are  being  taken  under  s.  11  of  the  Public  Health 
Amendment  Act,  1903  (as  to  which,  see  ante,  pp.  199,  201)  make  the  necessary 
alterations  in  the  Form. 
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XVIII.— SKETCH    OF    BY-LAW 

[City]   Council 

THE  [City   Council]    hereby   makes   by   way   of    Special 

Order  (a)  the  following  By-law  under  the  Municipal  Corporations 
Act,  1900,  (b)  which  By-law  shall  come  into  force  on  the 
day  of  19     .  (c) 

(Here  insert  provisions  of  the  By-law) 

The  above  By-law  was  made  by  Special  Order  passed  at  a 
Special  (d)  Meeting  of    the    [Council}    held  on   the  day   of 

19     ,  and  confirmed  at  [an  Ordinary]  Meeting  held  on  the 
day  of  19     .  (e) 


(a)  As  to  Special  Orders,  see  ante  p.  186. 

(b)  It  is  essential  to  mention  the  Act. 

(c)  In  Boroughs  not  earlier  than  seven  clear  days  after  the  date  of  the 
confirming  meeting  (M.  C.  Act,  s.  407   (4).       County  by-laws  have  to  be 
"  published  "  in  the  County  fourteen  clear  days  before  coming  into  force, 
and  come  into  force  on  a  day  named  in  such  publication.    Counties  Act,  1886, 
s.  204  (4).     The  date  need  not  therefore  appear  in  the  by-law. 

Road  District  by-laws  come  into  operation  upon  their  being  gazetted,  or 
upon  some  day  after  such  gazetting  to  be  named  in  the  Special  Order  (Road 
Boards  Act,  1882,  s.  127  (4). 

In  Lane  v.  Doyk-1892— 11  N.Z.L.R.  385,  Prendergast  C.J.,  referring  to 
the  provisions  of  ss.  416,  418  of  the  repealed  M.  C.  Act,  1886,  said  :  "  In  the 
by-law  there  is  a  provision  that  it  shall  come  into  force  on  the  1st  April,  1890. 
In  the  Case  it  is  stated  that  a  sealed  copy  of  the  by-law  was  produced.  This 
must  mean  a  sealed  copy  of  the  Special  Order  making  the  by-law.  If  then 
the  sealed  copy  is  to  be  received  as  evidence  of  the  due  making  of  the  by-law, 
it  must  be  received  as  evidence  of  the  time  fixed  by  the  Special  Order — that 
is,  by  the  by-law  itself — for  the  coming  into  operation  thereof." 

(d)  In  a  Road  District,  either  ordinary  or  special. 

(e)  For  a  Road  District,  omit  the  reference  to  the  confirming  meeting. 
See  ante,  p.  186  note  (b). 
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The  Common  Seal  ( /')  of  the  [Mayor,  Councillors  and  Citizens 
of  the  City  of  ]  was  affixed  to  the  above-written   Special 

Order  and  By-law,  in  the  presence  of : 

Mayor  [Chairman] . 
Clerk. 

The  above  By-law  came  into  force  on  the          day  of         19     . 

Clerk,  (g) 


(/)  The  Common  Seal,  being  on  by-laws  as  they  appear  in  the  Minutes, 
must  be  taken,  in  absence  of  proof  to  the  contrary,  to  have  been  duly 
affixed.  No  resolution  is  necessary  (Tinwald  T.  B.  v.  Watkin — 1901 — 20 
N.Z.L.B.  306). 

(g)  As  to  by-laws  relating  to  traffic,  see  Counties  Act,  1886,  s.  311,  last 
clause ;  Public  Works  Act,  1894,  s.  130,  287  ;  Amendment  Act,  1875,  s.  2  (1) ; 

Amendment  Act,  1900,  s.  13;  Amendment  Act,  1903,  s.  5. 

• 

As  to  by-laws  under  the  Tramways  Act,  1894,  see  s.  11  (3) ;  Second 
Schedule,  clauses  33-35. 

As  to  the  requisites  of  a  good  by-law,  see  ante  p.  116  et  seq. ;  also 
Davidson  v.  Auckland  City  C.,  in  which  a  by-law  was  on  the  12th  December, 
1904,  set  aside  by  Edwards  J.,  as  being  unreasonable. 
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XIX.— ADVERTISEMENT    OF    BY-LAW  * 
[City  Council] 

NOTICE  is  hereby  given  that  at  a  Special  Meeting  of  the  [Council] 
held  on  the  day  of         190     ,  it  was  resolved  (by  way  of 

Special  Order)  that  the  [City  Council]  make  a  By-law  under 

the  [Municipal  Corporations  Act,  1900]  the  object  and  purport  of 
which  By-law  are  as  follows  : — 

(State  object  and  purport) 

The  said  resolution  will  be  submitted  for  confirmation  to  [the 

Ordinary]   [a  Special]  meeting  of  the  [Council]  to  be  held  at  the 

[Council  Chamber,  Street,]    on          day  the  day  of 

19     ,  at         p.m.   [at  which  meetiny  the  day  of  the  comhii/ 

into  force  of  the  By-law  mil  be  Jixed] .  (a) 

A  copy  of  the  proposed  Special  Order  and  By-law  is  deposited 
at  [the  Office  of  the  Council  Street,]  where  the  same  will 

lie  open  for  public  inspection  during  office  hours  until  the  said 
confirming  meeting  is  held.  (b). 

Dated  this  day  of  190 

[Tuicn]  Clerk,  (c) 

*  See  M.  C.  Act,  s.  407  (1)  ;  Counties  Act  1886,  s.  304  (1) ;  Road  Boards 
Act  1882,  s.  127.  In  a  Road  District  the  Advertisement  will  run  : — 

"  ROAD  BOAED. — Notice  is  hereby  given  that  at  [the  Ordinary] 

[a  Special]  meeting  of  the  Board  to  be  held  at   [place]   on  the 
19     ,  at        p.m.,  the  following  resolution  will  be  proposed 
namely  -  "  That  the  Road  Board  hereby  makes  by  way  of 

Special  Order  the  following  By-law  under  the  [Road  Boards  Act, 
1882]  :  —  The  object  and  purport  of  the  said  By-law  are  [state  same] 
A  copy  of  the  proposed  Special  Order  and  By-law  is  deposited  at 
[  place]  where  the  same  will  lie  open  to  the  inspection  of  all  rate- 
payers during  office  hours  until  the  said  meeting  is  held." 
The  deposit  must  be  made  at  least  30  days  before  the  meeting, 
(a)  Omit  for  a  County. 

(b).  In  Boroughs,  at  least  seven  clear  days,  and  in  Counties  at  least  30 
clear  days,  before  the  confirming  meeting. 

(c)  In  Hanlon  v.  Pohanyina  C.  6'.— 1904 — 7  Gaz.  L.  R.  80,  it  was  held  by 
Stout,  C.J.,  that  non-compliance  with  sub-s.  4  of  s.  304  of  the  Counties  Act, 
1886,  requiring  publication  of  County  By-laws,  after  they  are  made,  rendered 
the  By-laws  invalid.  The  By-law  was  not  published  in  full  and  the  statement 
of  what  purported  to  be  the  legal  effect  thereof  was  held  insullicient.  It  was 
also  held  that  mandamus  to  a  Council  to  issue  a  heavy  traffic  license  might 
be  applied  for  by  a  plaintiff,  without  joining  the  Attorney -General  as  a  paity, 
where  the  breach  of  duty  complained  of  affected  the  plaintiff  alone.  The 
Chief  Justice  intimated,  however,  that  an  annual  fee  of  £24  would  not  be 
excessive,  though  the  licensee  should  be  prohibited  from  travelling  for  five 
months  in  the  year. 
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XX.— INFOBMATION    FOR   BREACH    OF   BY-LAW  * 
Colony  of  New  Zealand  to  wit. 

THE  Information  of  A.  B.  of  [address  and  occupation]  who  Cometh 
before  me,  J.  S.,  the  undersigned,  one  of  His  Majesty's  Justices 
of  the  Peace  in  and  for  the  Colony  of  New  Zealand,  this 
day  of  19     ,  and   informeth  me    [upon  oath]   (a]  that  he 

hath  just  cause  to  suspect,  and  doth  suspect,  that  C.  D.,  of 
[address  and  occupation]  within  the  space  of  six  months  last 
past  (to  wit)  on  the  day  of  19  ,  at  the  [City]  of 

in  the  Colony  aforesaid,  being  the  [owner,  occupier,  driver,  or,  as 
the  case  may  be,  if  the  defendant  is  charged  in  any  particular 
capacity]  unlawfully  (b]  did  [state  offence  in  words  of  the  By-law, 
see  ante,  pp.  176,  177] ,  contrary  to  the  provisions  of  a  By-law  (c) 
of  the  [City  Council]  duly  made  and  passed  on  the  day 

of  19      ,    [intituled  "  The  By-law,  19     "]    which 

said  By-law  was  at  the  time  of  the  commission  of  the  said 
offence,  and  still  is,  in  force  in  the  said  [City]  (d)  and  contrary 
to  the  form  of  the  Statute  in  such  case  made  and  provided.  (e) 

Taken  and  declared  before  me  on  j 

the   day   and    year   first   above  \  A.  B. 

written,  at  the  [City\  of  j         Signature  of  Informant. 
J.  S. 

*  See  notes  to  Form  17. 

(a)  These  words  may  be  struck  out.     The  information  need  not  be  sworn 
unless  it  is  proposed  to  issue  a  warrant,  a  course  but  rarely  necessary  in  local 
body  prosecutions.     For  this  purpose,  however,  it  may  be  sworn  to  after  it 
has  been  laid  by  the  addition  thereto  of  the  words  :— 

"  The  matter  of  the  above  information  is  now  substantiated  before  me 
the  said  Justice  by  the  oath  of  [name]  of  [address'] ." 

J.  S. 

See  Justices  of  the  Peace  Act,  1882,  s.  44,  52,  and  First   Scheduled, 
Form  4. 

(b)  See  ante  p.  176. 

(c)  By-laws  not  being  judicially  noticed  should  be  mentioned.     See  ante 
p.  178.      E.  v.  Watt— 1877— 3  N.Z.  Jur.  B,  (N.S.)  S.C.  29  ;    Foley  v.  Wallace 
--1897 — 15  N.Z.L.B.  501.     Where  the  information  is  laid  under  a  Provincial 
Ordinance  the  Legislative  body  by  which  it  was  passed  should  be  mentioned 
(R.  v.  Murdoch— 1815— 1  N.Z.  Jur.  (N.S.)  S.C.  37). 

(d)  See  ante  p.  178.     The  words  "which  said  By-law  was"  &c.,  though 
usual  in  England  (see  Form  in  Stone's  Justices  Manual — 1903 — 35th  ed.  1021) 
seem  unnecessary  (Lane  v.  Doyle,  at  p.  389.) 

(e)  The  information  should  conclude  with  the  words  "  contrary  to  the  form 
of  the  Statute,"  &c.,  as  the  By-law  derives  its  force  only  from  the  Statute ; 
but  the  omission  of  the  words  is  immaterial.      See  Justices  of  the  Peace 
Act,  1882,  s.  74;   Lane  v.  Doyle  (above). 
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XXL— APPLICATION   TO   JUSTICES   TO   STATE   A  CASE   ON 
APPEAL  TO   SUPREME   COURT   ON   POINT  OF   LAW  * 

To  A.  B.  and  C.  D.  [two]  of  His  Majesty's  Justices  of  the  Peace 
in  and  for  the  Colony  of  New  Zealand,  (a) 

IN  the  matter  of  an  Information  [or  Complaint] 
wherein  [/,  the  undersiifned}  (b)  E.  F.,  of 
[<M/</rm  and  fHTiipation]  was  Informant  [or 
Complainant]  and  [the  nnd<>r>tiyned]  (b)  G.  H., 
of  [address  and  occupation]  was  Defendant, 
heard  before  and  determined  by  you  sitting 
at  on  the  day  of  19  .  (c) 

I,  the  undersigned  E.  F.  [G.  H.J  being  dissatisfied  with  your 
determination  upon  the  hearing  of  the  above  Information  [or 
Complaint]  as  being  erroneous  in  point  of  law,  Do  hereby 
pursuant  to  section  286  of  the  Justices  of  the  Peace  Act,  1882, 
apply  to  you  to  state  and  sign  a  case  setting  forth  the  facts  and 
the  grounds  of  such  your  determination  for  the  opinion  thereon 
of  the  Supreme  Court  of  New  Zealand,  (f/) 


*  See  Title  I.,  Part  III.,  Justices  of  the  Peace  Act,  1882. 

(a)  Or  To  Esquire,  Stipendiary  Magistrate. 

(?;)  To  be  inserted  or  left  out  according  as  which  party  is  appearing. 

(c)  If  there  were  several  cases  between  the  same  parties  heard  at  the  same 
time  and  place,  here  add:    "  Which  Information  [or  Complaint]  alleged  that 
the  said  G.IJ.  within  the  space  of  six  months,  etc.  [Proceed  as  in  Information 
or  Complaint  to  and  including  '  contrary  to  the  statute  in  such  case  made  and 
provided.'" 

(d)  It  is  usual  and  convenient,  though  apparently  not  necessary,  to  state 
the  grounds  of  appeal.     In  England  the  general  grounds  of  appeal  must  be 
stated  in  an  appeal  to  the  Quarter  Sessions.     See  Summary  Jurisdiction  Act, 
1879,  s.  31  (2)  and  Oke's  Magisterial  Formulist— 1901— 8th  ed.  pp.  50-54. 
But  in  an  appeal  to  the  English   Superior   Courts   under   the   enactments 
corresponding  with  ours  it  is  unnecessary  to  state  the  grounds  in  either  the 
application  to  the  Justices  or  the  notice  to  the  respondent.     See  Summary 
Jurisdiction  Act,  1879,  Eng.,  ss.  2  and  33  ;   Oke;s  Magisterial  Formulist — 
1901— 8th  ed.  pp.  50-54. 
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The  grounds  of  my  appeal  are  as  follows  : —  (e) 
Dated  the  day  of  19     . 

E.  F. 

Informant  [or  Complainant}  . 
or 

G.  H. 

Defendant.  (/) 


(e)  Here  state  grounds,  concluding  with  "  That  the  said  determination  was 
erroneous  in  point  of  law." 

(/)  The  application  should,  regularly,  be  signed  be  the  applicant 
personally.  It  must  actually  reach  the  hands  of  each  of  the  Justices  (R.  v. 
Hill— 1890— 9  N.Z.L.R.  759  ;  South  Staffordshire  W.  Co.  v.  Stone— 1887— 19 
Q.B.D.  168;  Lockhart  v.  St.  Allan's  Corpn.— 1888— 21  Q.B.D.  188;  Ex  p. 
Cm-tin— 1887— 3  Q.B.D.  13 ;  Westmore  v.  Payne— 1891— 1  Q.B.D.  482).  In 
Fountain  v.  McDonnell — 1904 — 7  Gaz.  L.R.  14,  an  application  by  telegram, 
signed  by  the  appellant's  solicitor,  and  addressed  to  the  Magistrate,  was  held 
valid.  Lockhart  v.  St.  Allan's  (supra)  and  the  Electric  Lines  Act,  1884,  s,  25 
were  referred  to. 

The  application  must  be  made  within  14  days  after  the  determination  : 
s.  23(5.  (Notice  of  General  Appeal  under  Title  II.  must  be  given  within 
7  days). 

0 
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XXIL— CASE    ON    APPEAL    TO    SUPREME    COURT    ON 
POINT    OF    LAW  * 

In  the  Supreme  Court  of  New  Zealand 
District 

IN  the  matter  of  an  appeal  from  the  determination  of  the 
undersigned  (a)  [A.  B.  and  C.  D.  two]  of  His  Majesty's  Justices 
of  the  Peace  in  and  for  the  Colony  of  New  Zealand,  in  a  proceeding 
before  us  at 

Between 

Informant  [or  Complainant]  (b) 
and 

Defendant. 

THE  Information  [or  Complaint]  alleged  that : — 

[Here  set  out  the  charge  or  claim  from   the  Information 
or  Corn-plaint] 

The  defendant  pleaded  "Not  guilty,"  and  after  hearing  the 
parties  and  the  evidence  adduced  by  them,  we  did,  on  the 
day  of  19     ,  convict  the  defendant  of  the  said  offence,  and 

adjudged  him  to  pay  the  sum  of  for  the  same  [or,  if  on 

complaint,  say  : — make  an  order  against  the  defendant  for  the 
payment  by  him  to  the  Complainant  of  the  sum  of  £  ,  [or 

otherwise  as  ordered]  [or  dismiss  the  said  Information  or 
Complaint] . 

The  Defendant  [or  Informant,  or  Complainant]  alleging  that 
he  was  aggrieved  by  the  said  determination  as  being  erroneous 
in  point  of  law,  did,  within  fourteen  days  thereafter,  apply  in 
writing  to  us  to  state  and  sign  a  Case  setting  forth  the  facts  and 
the  grounds  of  such  determination  for  the  opinion  thereon  of 
this  Honourable  Court,  and  did,  at  the  time  of  making  such 

*  See  Justices  of  the  Peace  Act,  1882,  First  Schedule  and  Forir  51. 

(a)  If  before  the  Stipendiary  Magistrate,  alter  throughout  accordingly. 

(b)  As  to  Complaints,  see  ante  pp.  179  and  203. 
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application,  and  before  the  stating  of  this  Case  before  a  Justice 
of  the  Peace,  enter  into  a  recognizance  to  His  Majesty  in  the 
sum  of  pounds,  with  a  condition  to  prosecute  this  appeal 

with  effect  and  without  delay,  and  to  submit  to  the  judgment  of 
this  Honourable  Court,  and  pay  such  costs  as  may  be  awarded 
by  the  same,  And  thereupon,  in  pursuance  of  the  said  Act  in  such 
case  made  and  provided,  we  state  the  following  Case  : — It  was 
proved  or  admitted  upon  the  hearing  that  [here  state  the  facts  as 
found  by  the  Justices] .  (c) 

We  determine  that  the  matter  hereinbefore  stated  afforded 
no  ground  of  answer  or  defence  to  the  said  Information  [or 
Complaint]  [or,  was  insufficient  to  support  the  said  Information 
[or  Complaint] .  (d) 


(c)  The  Justices  need  only  state  the  facts  as  found  by  them.      They  need 
not  set  out  the  evidence.     (Jones  v.  Cotterall— 1902— 46  Sol.  J.  396). 

(d)  If  a  written  judgment  has  been  given  it  should  be  incorporated  in  the 
the  case,  or  referred  to  as  an  exhibit. 

Additional  statements  of  findings  of  fact  contained  in  the  judgment  set 
out  in  the  case  may  be  looked  to  (Haines  v.  Foster — 1002 — 22  N.Z.L.R.  214.) 

Material  plans  or  other  documents  that  were  put  in  should  be  exhibited. 

The  case  should  also  indicate  the  points  taken  on  each  side  in  the 
lower  Court. 

Where  the  solicitors  for  the  parties  have  respectively  drawn  and  approved 
the  draft  case  and  are  prepared  to  sign  it  as  approved  by  them,  greater  liberty 
may  be  taken  with  the  Form  than  where  the  Justices  prepare  the  document. 
In  the  former  case  it  is  a  convenient  practice  to  raise  specific  questions  for 
the  determination  of  the  Supreme  Court.  It  is  considered  that  practitioners 
owe  it  to  the  Court  to  place  the  appeal  before  it  in  a  better  shape  than  that 
indicated  in  the  bald  and  pointless  form  given  in  the  Justices  of  the 
Peace  Act. 

The  form  of  case  under  the  corresponding  English  enactments  (The 
Summary  Jurisdiction  Act,  1857,  s.  2,  and  the  Summary  Jurisdiction  Act, 
1879,  s.  33)  given  in  Oke's  Magisterial  Formalist — 1901— 8th  ed.  51 ;  and  in 
Douglas  on  Summary  Jurisdiction — 1899 — 8th  ed.  434  may  be  referred  to  with 
advantage.  See  also  I?,  v.  Brenan — 1854 — 6  Cox  C.  C.  381  ;  Buckmaster  v. 
Reynolds— 1862—13  C.B.  N.S.  62. 

Upon  the  argument  of  the  appeal  a  point  not  taken  in  the  Court  below, 
or  expressly  reserved  for  determination  by  the  Supreme  Court,  cannot  be 
taken  unless  it  fairly  arises  on  the  case  as  stated  (Knight  v.  Halliwell — 1874 
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The  question1  for  the  opinion  of  the  Court  is   whether  our 
said  determination  was  erroneous  in  point  of  law. 

Dated  this  day  of  19     . 

Justices. 


— L.R.  9,  Q.B.  412  ;  Wi  Parata  v.  Climle— 1889— 8  N.Z.L.R.  7  ;  Ireland  v. 
Connolly— 1901 — 21  N.Z.L.K.  at  p.  316).  The  previous  rule  was  in  England 
otherwise.  See  Paley  on  Summary  Convictions— 1892  —7th  ed.  p.  330 ; 
Stone's  Justices  Manual — 1903 — 35th  ed.  p.  84;  Douglas  on  Summary 
Jurisdiction — 1899  —8th  ed.  pp.  428,  429  ;  and  cases  there  cited. 

Points  not  taken  in  the  Court  below,  and  that  arise  wholly  upon  the 
construction  of  Statutes  or  regulations,  and,  therefore,  could  not  have  been 
met  by  evidence  in  the  Court  below,  may  however  be  taken  on  appeal  from 
Justices  on  point  of  law,  though  if  the  appeal  is  allowed  on  these  grounds 
alone,  the  appellant  is  not  allowed  costs  (Campbell  v.  Macdonald— 1902—  22 
N.Z.L.R.  65,  70). 

In  Stead  v.  Fairbairn,  the  Supreme  Court  of  New  Zealand  (sitting  in  Full 
Bench)  decided  on  the  24th  October,  1904  (Stout,  C.J.,  dissenting)  that  the 
point  that  the  Justices  had  no  jurisdiction,  on  the  ground  that  a  question  of 
title  was  involved,  could  be  taken  by  the  Supreme  Court  on  an  appeal  on  point 
of  law,  notwithstanding  that  such  point  was  not  raised  in  the  case  as 
stated,  and  had  not  been  taken  either  before  the  Justices  or  on  the  argument 
of  the  appeal. 

Where  the  validity  of  a  by-law  is  questioned  before  the  Justices,  and 
they  convict,  they  are  treated  as  having  held  the  by-law  valid,  and  as  having 
assumed  jurisdiction  accordingly  (Haines  y.  Pouter — 1902 — 22  N.Z.L.R  214). 

As  to  amending  a  conviction  so  as  to  follow  the  finding,  see  Haines  v. 
Foster  (above);  Courts  of  Justice  (Technical  Defects  Removal)  Act  1892. 

General  Appeal.— Un&et  the  general  ground  that  the  appellant  is  *'-not 
guilty,"  every  question  of  fact  or  law  raised  by  the  evidence  on  the  re -hearing 
is  open  (Loughlin  v.  Guinness— 1904— 23  N.Z.L.R.  748) 
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XXIII.— NOTICE    OP   APPEAL    ON    POINT    OF   LAW 
To  E.  F.   [or  G.  H.]  of  [address  and  occupation]  • 

PURSUANT  to  section  236  of  the  Justices  of  the  Peace  Act,  1882, 
I,  the  undersigned,  G.  H.  [or  E.  F.]  hereby  give  you  notice  that 
I  being  the  Defendant  [or  Informant]  [or  Complainant]  in  an 
Information  [or  Complaint]  preferred  by  you  against  me  [or  by 
me  ayainst  you]  and  heard  before  and  determined  by  A.  B.  and 
C.  D.,  two  of  His  Majesty's  Justices  of  the  Peace  in  and  for  the 
Colony  of  New  Zealand  (a)  sitting  at  on  the  day  of 

19  .  (6)  Being  dissatisfied  with  the  determination  of  the  said 
Justices  upon  the  hearing  of  the  said  Information  [or  Complaint] 
as  being  erroneous  in  point  of  law,  did  apply  to  the  said  Justices 
pursuant  to  section  236  of  the  Justices  of  the  Peace  Act,  1882, 
to  state  and  sign  a  Case  setting  forth  the  facts  and  the  grounds 
of  such  their  determination  for  the  opinion  thereon  of  the 
Supreme  Court  of  New  Zealand. 

AND  1  hereby  also  give  you  notice  that  in  pursuance  of  the 
said  Application  and  of  the  provisions  of  Title  I.,  Part  III.,  of 
the  said  Act,  the  said  Justices  have  stated  and  signed  a  Case, 
a  copy  of  which  is  annexed  hereto. 

AND  further  take  notice  that  I  propose  to  transmit  the  said 
Case  to  the  Office  of  the  Supreme  Court  of  New  Zealand  at 
on  the  day  of  19     . 

Dated  this  day  of  19     . 

G.  H.(c) 

Defendant, 
or          E.  F. 

Informant. 

(a)  If  before  the  Stipendiary  -Magistrate,  alter  throughout  accordingly. 

(b)  See  note  (c)  on  p.  208. 

(c)  The  appellant  should  sign  personally.     The  notice  and  case  should  be 
served  ou    the  respondent  and  not  on  the  solicitor   who   represented   him 
before  the  justices  (R.  v.  Oxfordshire  -/,/.— 1893—  2  Q.B.  149 ;  McWilliam  v. 
•McWilliam  (No.  2)— 1900— 18  N.Z.L.R.  824).     Under  special  circumstances 
however — as  where  the  respondent  cannot  be  found — service  on  the  solicitor 
who  represented  him  before  the  Justices  will  be  held  sufficient.     See  cases 
cited  in  Stone's  Justices  Manual — 1903 — 35th  ed.  p.  82. 

Unless  the  notice  of  appeal,  with  copy  case,  is  given,  the  Supreme 
Court  is  without  jurisdiction  to  hear  the  appeal  (Edwards  v.  Roberts — 1891 — 
1  Q.B.  302). 

The  irregularity  of  giving  a  joint  notice  of  appeal  where  one  of  the 
appellants  had  been  separately  convicted  was  held  immaterial  in  R,  v. 
Oxfordshire  JJ. — 1842 — 12  L.J.M.C.  40  (a  case  of  appeal  to  the  Quarter 
Sessions). 
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XXIV.— NOTICE   OP   INTENTION   TO   INTRODUCE   LOCAL   BILL  * 
The  Bill 

THE  [City  Council]  hereby  gives  public  notice  (a)  that  the 

said  [Council]  proposes  to  introduce  into  the  General  Assembly 
at  its  next  [or  present]  Session  (b)  a  Local  Bill  intituled  as  above. 
The  objects  intended  to  be  effected  by  the  said  Bill  are  as 
follows  : — (State  such  objects  explicitly). 

AND  notice  is  hereby  further  given  that  copies  of  the  said 
Bill  [together  with  plans  of  the  lands  proposed  to  be  dealt  irith 
therebi/]  (c)  have  been  this  day  deposited  in  the  Magistrate's 
Court  at  (d)  [and  at  the  Office  of  the  said  [Council] 

*  "  Local  Bills  are  those  which,  not  being  private  Bills,  affect  a  particular 
locality  only."  (Standing  Order  390). 

"  Private  Bills  shall  be  understood  to  be  Bills  promoted  for  the  particular 
interest  or  benefit  of,  or  Bills  that  interfere  with  the  private  property  of,  any 
person  or  number  of  persons,  whether  incorporated  or  not."  (Standing 
Order  2  on  Private  Bills). 

(a)  The  notice  is  to  be  given  "  in  the  locality  to  which  it  [the  Bill]  refers," 
and  is  to  be  "published  once  at  least  in  each  of  three  successive  weeks  on  the 
»<uiie  thiif  in  each  week  before  the  second  reading  in  a  newspaper  circulating 
in  such  locality  "  (Standing  Order  391).  The  words  italicised  are  new. 
The  advertisements  must  of  course  appear  in  the  same  newspaper.  Another 
new  provision  is  that  the  last  publication  shall  be  not  later  than  thirty  days 
after  the  commencement  of  the  Session  (Standing  Order  391). 

(6)  By  a  recent  Standing  Order,  no  Local  Bill  may  be  introduced  later 
than  42  days  after  the  commencement  of  the  Session,  nor  until  all  documents, 
&c.,  required  by  the  Standing  Orders  have  been  received  by  the  Clerk  of  the 
House  in  which  the  Bill  is  to  be  introduced  (Standing  Order  396). 

(<•)  "  When  it  is  intended  in  such  Bill  to  take  power  to  deal  with  any 
lands"  the  deposited  copy  Bill  has  to  be  accompanied  by  plans  or  surveys 
certified  by  an  authorised  surveyor,  drawn  on  the  scale  prescribed  by 
Standing  Order  394.  In  the  case  of  Harbour  Bills,  financial  statements  and 
estimates  have  also  to  be  deposited  (Standing  Order  395). 

(d)  "  The  Magistrate's  Court  of  the  district  "  (Standing  Order  392).  If 
more  than  one  Magistrate's  Court-house  "  within  the  district  in  which  the 
Bill  is  to  have  operation,"  then  in  the  one  nearest  the  centre  of  such  district 
(Standing  Order  393). 
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situate  ]  (?)     And  that  such  copies  [and  plans]    will  be 

open     to    public     inspection    at    the    said     Court    [and     Office 
respectively]    for  three  complete  weeks  from  this  date.  ( /') 

Dated  this  day  of  19 

Clerk, 


(e)  This  deposit  is  not  required.  As,  however,  the  copies  deposited  in  the 
Magistrate's  Courts  are  but  rarely  inspected,  it  may  help  the  passage  of  a 
Bill  if  an  extra  copy  is  shown  to  have  been  deposited  at  a  place  where  the 
public  are  in  the  habit  of  inquiiing  about  local  affairs. 

(/)  The  deposited  copy  should  not  be  uplifted  until  the  day  following  the 
last  day  of  advertising. 

(g)  By  Standing  Order  400  a  Local  Bill,  not  finally  dealt  with,  may,  if  the 
Standing  Orders  are  reported  to  have  been  complied  with,  be  re-introduced 
during  the  next  Session,  on  merely  advertising  "  in  not  less  than  two  issues 
of  some  newspaper  published  in  the  district  within  which  such  Bill  is  to 
have  operation,  or,  if  there  be  no  such  newspaper,  then  in  some  newspaper 
circulating  therein,"  the  following  notice: — 

"  Notice  is  hereby  given  that  it  is  the  intention  of  the   Promoter  to 
introduce  in  the  forthcoming  [or  present]  Session  of  Parliament  the 

Bill,  particulars  whereof  were  advertised  in  the 
newspaper  on  the  day  of  190 

"  Dated  this  day  of  190 

("  Signature  of  Promoter  or  Agent  to  Proi)^tfr.)r 
Jn  such  case  no  further  deposits  are  necessary. 
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XXV.— CERTIFICATES  *  OF   DEPOSIT  OF  LOCAL  BILL  AND  PLAN 

I  HEREBY  CERTIFY  (a)  that  this  Bill  [plan]  was  deposited  in  the 
Magistrate's   Court   at  on  the  day  of  19     , 

and   that   such    Bill    [plttn]    remained    there    open    to    public 
inspection  until  the  day  of  19     . 

Magistrate. 

[or  Clerk  of  the  said 

Magistrate's  Court.]  (b) 


*  These  are  separate  certificates. 

(a)  The  certificate  is  to  be  written  on  the  face  of  the  Bill.    Each  page  of  the 
Bill  is  to  be  stamped  with  the  Court  Seal  and  initialled  by  the  Magistrate  or 
Clerk.     (Standing  Order  392). 

Standing  Order  396  says  that  deposited  plans  are  to  be  certified,  stamped 
and  initialled  "  in  the  same  manner  as  the  deposited  copy  of  the  Bill  to 
which  they  refer."  This  Standing  Order  applies  also  to  Harbour  statements 
and  estimates. 

(b)  Where  a  deposit  has  been  also  made  at  the  office  of  the  local  authority 
a  certificate  of  such  deposit  can  be  given  by  the  Clerk. 

The  Standing  Orders  referred  to  in  the  notes  to  the  last  two  forms  are 
the  recently  revised  Standing  Orders  of  the  House  of  Representatives  con- 
cerning Local  Bills.  The  Standing  Orders  (also  recently  revised)  of  the 
Legislative  Council  on  the  same  subject  are  similar  in  substance.  The 
Legislative  Council  indeed  speaks  of  "the  locality"  merely,  instead  of  "the 
district  in  which  the  Bill  is  to  have  operation,"  but  the  terms  seem 
synonymous.  See  notes  (d)  and  (g)  to  Form  XXIV. 
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XXVL— MISCELLANEOUS    FORMS 
ATTESTATION     OF    COMMON     SEAL 

THE  Common  Seal  of  the  [Mayor,  Councillor*,  and  Citizen*  of  the 
( 'iti/  of  ]  was  affixed  to  the-  above  written  [deed]  pursuant 

to  a  resolution  of  the  [City  Council]  in  the  presence  of  : 

A.  B.  [Mayor] 

C.  D.  [Tomi  Clerk]  (a) 


SIGNING  OF    SIMPLE   CONTRACT  BY    TWO   MEMBERS   OF   THE 
LOCAL   AUTHORITY 

IN  Witness  whereof  these  presents  have  been  signed  for  the 
[Mayor,  Councillors,  and  Citizens  of  tJie  City  of  ]  by  two 

members  of  the  [City  Council]  acting  on  behalf  of  and  by 
direction  of  such  [Council]  and  by  the  said  \pther  parties]  the 
clay  and  year  first  above  written. 

A         "D        \ 

'       Two  members  of  the 


C    D.   j  [City  Council} 

SIGNED  by  and  being   two   members   of    the 

[City  Council]    pursuant  to  a  direction  of    such  Council 
in  the  presence  of  (b) 

SIGNED  by  the  said  [other  parties]  in  the  presence  of  (b) 


(n)  No  particular  form  of  clause  is  prescribed  by  law.  By  the  Property 
Law  Consolidation  Act,  1883,  3.  30,  attestation  by  a  least  one  witness  is 
necessary  where  the  document  is  intended  to  be  a  deed. 

The  requirement  of  s.  7  of  the  Amendment  Act,  1885,  to  the  effect  that  in 
the  case  of  a  deed  there  shall  be  added  the  place  of  abode  and  calling  or 
description  of  the  witness  does  not  apply  to  the  case  of  execution  by  a 
corporation.  (Commercial  Co.  v.  Gray don — 1885 — N.Z.L.R.  4  S.C.  44). 

(b)  In  the  case  of  a  simple  contract  (i  e.,  one  otherwise  than  by  deed)  it 
is  not  necessary  that  the  address  or  occupation  of  the  witness  should  be  stated. 
It  is,  indeed,  unnecessary  that  such  a  contract  should  be  attested  at  all. 
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EXHIBIT      NOTE 

THIS  is  the    [Specification]    [contained  in  this  and  the   (next)    or 
( preceding )  sheets  of  paper]  referred  to  in  the  [Contract] 

hereunto   annexed   dated   the  day   of  19      and 

made  between  A.B.  and  the  [City]  Corporation 

Contractor 

[Sureties] 

[Touni]  Clerk.'  (a) 


(a)  The  absence  of  an  exhibit  note  does  not  prevent  the  document  from 
being  read  as  connected  with  the  contract,  provided  there  is  some  allusion  to 
it  in  the  contract  sufficient,  with  or  without  verbal  evidence,  to  so  connect  it. 
But  the  proper  course  is  to  have  the  document  connected  by  means  of  an 
exhibit  note.  It  should  be  added  that  the  mere  fact  that  two  documents  are 
tied  tbgether  or  otherwise  annexed,  will  not  cause  them  to  be  read  as  legally 
connected.  Nor  would  the  case  be  different  even  if  they  contained  exhibit 
notes.  The  essential  feature  is  a  sufficient  internal  allusion,  and  if  that  is 
there,  the  absence  of  an  exhibit  note  is  not  material. 
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Form*  are  indicated  by  italics.      Sec  also  Contents  and  Table  of  Statutes. 


ABATTOIR.     See  Slaughtering 
Absence,  leave  of,  31,  33 
Accidents,   95,    108,    147,    148,    161, 
165,  166 

blasting,  93,  162 

bridge,  87,  93,  95, 

building,  127,  164,  173 

compensation  for,  108, 147, 148, 173 

contractor,  by,  93,  147,  148 

drains,  94,  95,  160-162,  165 

highways,  on,  77,  92-96,  98,  148, 
157,  158,  162,  164 

tramway,  157-159 

water,  by,  93,  95,  96,  160,  163,  165 

See  Negligence 
Accounts,  62,  109,  156 
Action,  Notice  of,  TO 
"  Adjacent,"  86,  87 
Advertising,  22 

See  Notice,  and  particular  headings 
Agent,  167,  169 
Agreement.     See  Contract. 
Amending  Act,  171 
Ammunition,  140 
Annual  supplies,  69,  194 

contract  for,  194 
Annual  value.     See  Kates,  Valuation 

Boll 
Appeal  from  Justices,  179,  208-213 

Forms,  208-213 
Application  to  state  case,  209 

Form,  208 
Architect,  166 
Artesian  wells,  vi. 
Assessment  Court,  52 
Assignment,  28,  68,  69 


Attachment,  153 
Attestation,  194,  197,  217 

Forms,  217 
Auctioneer,  25,  135-137 

BALANCE  SHEET,  62 

Ballot  paper.     See  Voting  paper 

Band,  112 

Bank,  62.     See  Overdraft 

Bankruptcy,  27,  146 

Barbed  wire,  126 

Bicycle,  126 

Bill,  72,  214-216 

Billiard-room,  vi.,  127,  128 

Blasting,  93,  162 

Boards.     See  particular  headings 

Bond,  26,  68,  196.  198 

Form,  196 

Borough,  1-3,  63,  103 
Boundaries,  63 
Boundary  road,  76,  84-86 
Building,  39,  40,    70,  72,   114,  116, 
127,  164,  172 

by-laws,  116,  120,   121,  123,  126, 
127,  152,  174 

condemned,  199-203 
Form,  199-203 

public,  115,  116 
Bridge,    4,  59,  86,  87,  93-95,  100, 

109,  188 
By-law 

adoption,  130 

advertisement,  204-206 
Farm,  206 

approval  of  works,  117,  118 

bad,  partly,  123 
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By-law 

coming  into  force,  173,  178,  204 

confirmation,  130 

construction,  116-122, 124, 169, 171 

dispensing  power,  83,  120-122 

drawing,  125 

exceptions,  125,  177 

Fcrm,  204 

making,  204,  205 

penalty,  122,  123,  139 

Police  Offences  Act,  134 

powers,  124,  125 

proof  of,  178 

prosecutions,  175-179,  207,  212 
Forms,  207-213 

publishing,  204,  206 

religion,  123,  128,  129 

requisites  to  valid,  116-122,  205 

revoking,  171 

sealed  copy,  204 

special  order,  125 

subjects  of.      See  particular  head- 
ings 

time  for  works,  117,  119,  134.    See 
particular  headings 

CANDIDATE.      See  Qualification,   Re- 
turning officer 
Capital  value.     See  Bates,  Valuation 

roll 

Caretaker,  46,  51 
Case  on  appeal,  210,  213 

Form,  210 

Cattle,  118,  128,  133 
Cellar,  161 

Cemetery,  vi.,  53, 62, 125, 137, 138, 168 
Censure,  29 
Certificates,  199,  216 

Forms,  199,  216 
Chairman,  21-23,  29,  175 
Channels,  80,  81,  96 
Charitable  Aid.     See  Hospitals 
Children,  128,  161 
Church,  52,  115,  168 
Clear  days,  172,  174 
Clergy.     See  Minister 


Clock.      115 

Codlin  moth,  166 

Committee,  28 

Common  lodging-house,  129,  130 

Common  seal.     See  Seal 

Company.  11,  65,  146,  168 

Compensation,   107,    108,    147,    148, 
173 

under  Public  Works  Act,  v  ,  71-73, 
98,  101,  103,  105-106.  107,  108, 
161-164,  173 
Complaint,  179,  202,  203 

Form,  202 

See  Information 
Compounding,  27 
Condemned  building,  199-203 

Forms,  199-203 
Consent  to  private  street,  198 
Consolidation  Act,  53,  106,  170 

loan,  57 

Continuing  offence,  123 
Contract,  xii.,  30,  64-70,  194,  218 

assignment,  26,  68,  69 

councillor,  with,  25,  26,  33 

execution  of,  25,  44,  64-69 

Form,  xii.,  194 
Contractor,  93,  104,  146-148 
Contributory  negligence.      See  Neg-. 

ligence 
Controlling  authority.    See  Licensiag, 

Slaughtering 
Conveyance,  49 
Conviction,  179,  212 
Corporation,  11,  12,  152,  172,  217 
Costs,  149,  175, 
Council,  16,  24-31 
Councillor,   19,   25-27,   30,  63,   152, 

153 

County,  4,  5.   See  particular  headings 
County  road,  75,  76.     See  Highway, 

Eoad 

Covenant,  70,  198 
Creditors,  152 
Crown,  53,   54,   90,    100,    148,   174. 

See  Government 
Crown  lauds,  40 
Culvert.    See  Drain 
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DAMAGES.     See  Compensation,  Negli- 
gence, Notice  of  Action 
Dangerous  goods,  125,  138-140 
Declaration,  169,  170 
Dedication.      See     Highway,    Road, 

Street,  Private  Street 
Deed,  69,  194,  217 

attestation,  217 

Sue  Registration 
Defaulters,  8 
Demand  for  rate,  37 
Deposit,  7,  16 

Directory  enactments.     See  Statute 
Disqualification.     See  Qualification 
District  Board.     See  Hospitals 
District  road,  75,  76,  100,  188 
District  Electors'  Roll,  14-16,  18,  42 
Documents,  custody  of,  69 
Domain,  v.,  114,  125,  141 
Drain,  vi.,  101, 103, 106, 160-163, 16-5 

highway,  on,  82,  89,  92,  94-96 

stream.     See  River,  Watercourse 

surface  water,  58,  93, 103,  160 

vesting,  101 

See  Accident,  Drainage 
Drainage.     See  Drain 
Drainage  District,  vi.,  5,  10,  24.  54, 
61,  70,  104,  106 

contracts,  66,  68,  194 

watercourse,  96,  102 
Drainage,  map,  101 

rate,  43,  54,  168 
Driving,  165 
Driving  fees,  145 
Dynamite,  93,  162 
Dual  qualification,  8,  12,  13,  42,  57 
Dwelling-house,  111,  112 

EARTHPAN,  134 
Easement,  71,  106 
Education  authority,  70,  90 
Election,  v.,  7-21 

Council,  16 

Forms,  180-183 

irregularities,  20,  21 


Election 

Mayor,  16 

new  election,  63 

petition,  19 

proceedings  at,  18-21, 180-183, 192 
Electricity,  109-111 
Employers'    liability.      See    Labour 

laws 

Enclosure,  116 

Encroachment.     See  Highway 
Engineer,  Ifi3,  166 
Equitable  owner,  167,  168 
Estimates,  62,  187,  214,  216 

Form  (Bates),  187 
Evidence,  178.  203,  204.  218 
Excavation.     See  Highway 
Exception,  125,  177 
Exceptional  traffic.     See  Highway 
Exemption.     See.  Rates 
Exhibit  form,  218 
Expectorating,  130 
Explosives,  138-140 
Extraordinary  traffic.     See  Highway 

FEES.     See  particular  headings 
Fencing,  vi.,  98,  100,  125,  126,  141, 

164 

Ferry,  100,  113,  165,  188 
Financial  year,  69.     See  Overdraft 
Fire,  39,  46 
Fire  escape,  108 
Fireplug,  106 

Fire  prevention,  vi.,  107  108 
Firm.     See  Partner 
Fish,  131,  132 
Floodgates,  95 
Flooding.     See  Accident 
Footpaths,   vi.,  80-82,  88,  126,  130, 

152,  164,  168 

Forms,  171,  180.     See  Contents  and 

particular  headings 
Franchise,  7-13,  42,  57,  63,  144,  192. 

See  particular  headings 
Freeholder,  7-11,  42,  57 
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GAS  PIPES,  92 

Gasworks,  rates  on,  110.     See  Light- 
ing 

Gardens,  72 
General  rate.     See  Rate 
Gold  mining.     See  Mining 
Gorse,  82-86,  1C9 
Government  loan,  56 

road,  75,  76,  90 

subsidy,  60,  61,  87,  142 

valuation  roll.     See  Valuation  roll 

See  Crown 
Gratuity,  32,  33 
Gunpowder,  138-140 

HACKNEY  STAND,  122,  134 

Half  rates,  v.,  43,  46,  47 

Halls,  115 

Harbour  board,  v.,  65,  67,  68,  70, 107, 

138,  139,  194,  214,  216 
Hawker,  121,  131-133 
Health.     See  Public  Health 
Heavy  Traffic.     See  Highway 
Highway 

accidents  on.     See  Accident 

by-laws,  76,  126,  128,  129,  205 

dedication,  74,  76,  77-80 

deposits  on,  93,  95,  96 

drains  in.     See  Drain 

encroachments,  84,  98 

excavations  and  holes  in,  92-95 

exceptional  traffic,  vi.,  83,  84,  119- 
121, 125,  126,  206 

fencing,  94-96,  141,  164 

flooding,  96,  160 

government,  v.,  75,  76,  90 

growths  affecting,  vi.,  82-86,  96 

heavy    traffic.       See    Exceptional 
traffic 

lease,  97 

lighting,  94,  97 

Land  Transfer  Act,  97,  114 

materials,  72,  98 

Native  land,  in,  91 

obstructions  to,  92,  93,  96,  98,   See 
particular  headings 


Highway 

"  Once  a  highway,"  81 

planting,  96 

repair  of,  77,  78,  93-96,  148,  157, 
188 

reserve,  in,  98 

river,  affecting,,  99,  100,  102 

town  district,  76,  77 

tramway,  157,  158 

vesting  of,  100,  114 

watering,  84,  164 

works  on  and  under,  92,   93,  95, 
159,  164 

See  Bridge,  Eoad,  Street,  and  other 

particular  headings 
Hoarding,  111 
Holiday,  171,  172 
Horses,  165.     See  Cattle 
Hospitals  and  charitable  aid,  vi.,  5, 

26,  65,  67,  141-144,  147,  165 
House  of  Lords,  156 
Husband.     See  Dual  qualification 

. 

IMPOUNDING,  145 
Indemnity,  94,  98 
Indictment,  174 
Infectious  disease,  142,  199 
Information,  175-177,  179,  207 

Form,  207 

Injunction,  92,  97, 102,  123,  159,  f65 
Insurance,  107,  108 
Insurance  agent,  25 
Instruction.     See  Recreation 
Interest.      See  Councillor,  Qualifica- 
tion, Voting 

Interpretation    Acts.      See    Statute, 
also  Table  of  Statutes 

JOINT  OCCUPIER,  10 

work,  92 

Judgment,  37,  48,  50 
Jurisdiction,  212,  213 
Justices,    proceedings    before,    152, 
175-179,  202,  203,  207-213 

Forms,  202,  207-213 
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"KNOWINGLY,"  176 

LABOUR  LAWS,  vi.,  67, 68, 108,146-148 

159,  173,  193,  196 
Land,  172.      See  Easement,    Lease, 

Public    Works    Act,     Purchase, 

Sub-division 

Land   drainage.     See  Drainage  dis- 
trict 

Land  Transfer  Act,  7,  11,  88  91   97 

114,  168,  198 

Lease,  v.,  31,  38,  49,  70,  71,  97,  114, 

115,  141 

Lessee,  167,  168,  174 
Letter,  65 

Levels,  97 
Library  rate,  112 
License,  irrevocable,  107 

transfer  of,  136 

See  particular  headings 
License  fees,  111,  131 

See  particular  headings 
Licensing,  149-152,  171 
Lien,  146,  148 

Lighting,  72,  94,  97,  109-111 
Loan,    5,   55-60,   62,   86,    109,   113, 
151,  191 

Forms,  191,  192    " 

See  Special  Rate 
Local  authority,  172 

See    Corporation  and   other    par- 
ticular headings 
Local  bill,  214-216 

Forms,  214-216 
Local  government,  1-6 
Lodger,  10 
Lodging-house,  129,  130 

MAINTENANCE,  87,  113 

See  Highway  (repair) 
Majority,  42,  192 
Manager,  12,  25 
Mandamus,  152,  153,  174,  206 
Mandatory  enactment.  See  Statute 
Map,  97,  101,  114 
Marginal  notes,  171 
Market,  131 


"  May,"  174.  201 
Mayor,  16,  21-24,  175 

See  Qualification 
Meat-export  slaughterhouse,  153 
Medical  practitioner,  165 
Meeting.  See  Public  meeting,  Special 

meeting 
Merger,  45 
Metal,  72,  98 
Mining,  106,  142,  143 
Minister  of  religion,  12 
Ministerial  act,  184 
Misfeasance,  93-96,  164,  165 
Month,  172 
Morgue,  vi. 
Mortgagee,  167-169 
Mortgagor,  168 
Motor-car,  125,  133 
Music,  112 

NATIVE  LAND,   v.,  91 

Negligence,  70,  92-96,  147,  160-166 

See  Accident,  Highway,  Notice  of 

Action 

Neivous  shock,  166 
Nightsoil,  103,  101,  131 
Nightwatchman,  54 
Nominal  occupier,  13 
Nomination,  7,  181 
Nonfeasance,  93-96,  164,  165 
Notice.     See  particular  headings 
Notice  of  action,  70 
Notices,  Forms — 

of  appeal,  213 

by-law,  206 

condemned  house,  200 

elections,  180-183 

loan  poll,  192 

loan  proposal,  191 

local  bill,  214 

rates  (making),  188 

special  meeting,  185 

special  order,  186 
Noxious  weeds,  82-86,  169 
Nuisance,  70,   78,   83,   95,   96.   103, 

158,  159,  199 
Nurse,  165 
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OBJECTIONS,  39,  80 

Order,  179,  203 

Offence,  172,  175-178,  202 

Offensive  language,  159 

Officers,  10,  32,  33,  171,  175,  184 

Offices,  31,  181 

Omnibus  service,  112,  113 

Open  space.  111,  112 

Orchard,  72,  166 

Organ,  113 

Outlying  district,  4,  75 

Overdraft,  v.,  58,  60,  61,  62,  69,  189 

Owner,  vi.,  166-169,  178,  200,  201 

PARTNER,  10,  11 
Penalty,  68,  122,  123,  139,  175 
"  Permit,"  176,  177 
Petition,  v.,  19,  169 
Petroleum,  138-140 
Plan,  114,  126,  163,  198,  214,  216 
Plantation,  72 
Planting,  96 
Pleasure  ground,  72 
Plumping,  18 
Police,  126 

Police  Offences  Act,  134 
Poll,  v.,  60,  62.     See  Election 
Polling  booths,  7,  16,  182 
Polling  hours,  182 
Pound-keeper,  145 
Prescription,  103 
Print,  30,  172 
Private  bill,  214 

Private  sheet,  73,  74,  77,  79,  88-91, 
198 

Form  of  Consent,  198 
Private  way,  74,  79,  82,  88,  89,  91, 
198 

Form  of  Consent,  198 
Privy,  134 
Proposal,  v.,  181,  191 

For  nix,  183 

(loam),  191,  192 

Prosecutions.      See  particular  head- 
ings 
Protective  works,  87,  102 


Public 

buildings,  115,  116 

domain.     See  Domain 

health,  vi.,  4,  124,  199-203 

instruction.     See  Kecreation 

library.     See  Library 

meeting,  62 

notice,  186.     See  particular  head- 
ings 

offices,  31,  181 

recreation.     See  Recreation 

reserve.     See  Reserve 
Public  Works  Act  (taking  land),  71, 
72,  90,  102,  105-107,  113.      See 
Compensation 
Pulling  down,  123,  199-203 
Purchase  of  land,  31,  102,  105 

QUARRY,  72 

Quash.     See  Rate 

Questions  to  voters,  7,  18 

Qualification — 

of  councillors,  19,  30 

of  electors,  7-13,  25-27,  42 

Sec  particular  headings 

Quorum,  29 

RACK-RENT,  167 
Railway  land,  174 
Rates — 

Acts,  4,  36,  38 

alterations  in  value,  39,  40 

annual  value,  4,  34,  35,  42,  60,  189 

book.     See  Rate  Book 

capital  value.  4,  34,  35,  42,  60, 189 

charitable  aid,  142,  143 

conclusiveness  of,  38,  190 

dates  for  payment,  37,  189 

demand,  37 

description,  36,  37 

drainage,  43,  54,  168 

estimate,  187 

exemptions,  v.,  44,  50-53 

gas  mains,  110 

general,  35,  37,  188,  189 

half,  v.,  43,  46,  47 
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Kates 

hospital,  142,  143 

indictment,  to  strike,  174 

invalidity,  36-38,  187 

judgment  for,  37 

lease,  for,  38,  48-50 

library,  112 

lighting,  110 

mandamus  to  strike,  152,  174 

mining  property,  142,  143 

Native  land,  v. 

notice  of  making,  188-190 

period  of,  37 

place  payable  at,  189,  190 

quashing,  36-38,  187 

recovery  of,  v.,  48-50,  187 

sale  for,  38,  48-50 

sanitation,  v.,  44,  45,  53,  104 

scavenging,  104 

separate,  35,  43,  54,  61 

sewage,  43,  168 

special,  35,  42,  43,  45,  53,  56,  57, 
61,  190 

surplus,  46 

special  area,  45,  190 

special  works,  61 

ten  per  cent,  on,  47,  48 

town  district,  171 

tramway,  on,  159 

unimproved  value,    4,   34,   41-43, 
47,  60,  110,  189 

water,  43-45,  189 

waterworks,  on,  54 

See  Valuation  Roll 
Rate  Book,  36,  38-48,  45,  53,  190 
Ratepayer,  7-9,  12,  14,  57,  192 
Recreation,  112,  113 

ground,  32,  71,  98,  112-115,   125, 

168 

Refuse,  104 

Registration  of  deeds,  7, 11, 88, 89, 198 
Regulations,  171-173 
Remainderman,  168 
Repeal,  53,  86,  171 
Requisition  (Form),  184 
Reserve.     See  Recreation  ground 


Residential  occupant,  7-9,  11,  12,  63 
Resignation,  20 
Resolution,  81,  184,  201,  205 
Retiring  allowance,  33 
Returning  officer,  v.,  18-21,  149 
Riding,  188 

See  particular  headings 
Right-of-way.     See  Private  Way 
River,  92,  99,  100,  102,  162 

See  Watercourse 

River  district,  xii.,  5,  10,  23,  24,  61, 
65,  67,  68, 102, 104, 180,  184-187 
Road,  4,  75,  76,  98 

See  Highway,  Street 
Road  district,  4,  24 

See  particular  headings 

SALARY,  12,  24 

Sale  of  land,  14,  25,  38,  48-50,  114 

Sand,  100 

Sanitation,  v.,  44,  45,  53,  100-104 

Scavengering,  104 

Schedule,  59 

School,  44,  50-52,  168 

Schoolmaster,  12 

Sea,  92 

Seal,  215,  217 

Form  of  Attestation,  217 

See  Contract 
Secretary,  10 
Separate  institution,  142 
Separate  rate.     See  Rate 
Service,  213 

Sewage.     See  Drain,  Rate 
Shareholder,  11 
Sinking  fund,  59 
Slaughtering,  125,  151-153 
Society,  11 

Special  Act,  72,  114,  115 
Special  loan.     See  Loan 
Special  meeting,  29,  30, 173,  184,  185 
Special  order,  125,  186,  204 
Special  rate.     See  Rate 
Special  rating  area,  45,  190 
Special  works  rate,  61 
Stall,  96 
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Stamp  duty,  169,  170 
Stand,  122, 134 
Standing  orders,  30,  144 
Statute — 

construction  of,  86,  107,  114,  115, 
156,  170-174 

amending  Act,  171 

consolidation  Act,  53,  106,  170 

directory,  18,  21,  38,  170,  201 

Interpretation  Acts,  58,  171,  172 

mandatory,  21,  64-67,  170,  187 

repeal,  53,  86,  171 

special  Act,  72,  114,  115 

taxing  Act,  36,  38 
Statutory  power,  113,  171,  180 

misuse  of,  72,  73,  76,  101,  165 
Steam-motor,  159 
Stream.     See  River,  Watercourse 
Street,  73,  75,  78-80,  90,  91,  98 

levels,  97 

map,  97 

name,  98 

stall,  96 

stopping,  114 

stopping  traffic,  87 

vesting,  100 

See  Channels,  Footpaths,  Highway, 

Road,  Private  Street 
Subcontractor,  68 
Subdivision  of  land,  v.,  76 
Subsidy,  60,  61,  8g,  142 
"  Suffer,"  176,  177 
Summary  proceedings.     Sec  Justices 
Sunday,  173 

Supplementary  loll,         16 
Surety,  196 

Surface  water.     'Sec  Drain 
Surrender,  71 

TAKING  LAND.    See  Public  Works  Act 

Taxing  Act,  36,  38 

Telegram,  209 

Telegraph  pole,  164 

Telephone  wires,  159 

Temporary  Ic^an,  60 


Tenant,  167,  168,  174 

for  life,  168 
Tender,  67,  69,  70,  193 

Form,  193 
Time,  computation  of.  172,  173 

miscellaneous,  117,  119,134,  171, 

172 

Times  for  various  steps,  70,  175,  179, 
181,  185,  186,  188,  202,  204,  206, 
209,  214 

See  also  particular  headings 
Tires,  119 
Tolls,  100 

Tort,  160.     See  Negligence 
Town  clock,  115 
Town  district,  v.,  4,  24,  171 

See  particular  headings 
Town  hall,  31 

Traction  engine,  83,  121,  165 
Trade,  restraint  of,  118,  121,  132 
Trading  company,  65 
Traffic.     See  Highway 
Tramway,  xii.,  92,  112,  113,  154,  159, 

191,  205 

Trespass,  70.     See  Negligence 
Truck  Act,  147 
Trust  Corporation,  32,  65 
Trustee,  10,  12,  167,  168 

Unimproved  Value.     See  Rate,  Valu- 
ation Roll 

Union  of  boroughs,  63 
United  district,  142 
"Unlawfully,"  176 

VACANT  LAND,  168 
Valuation,  notice  of,  38 
Valuation  roll,  v.,  10,  35,  41,  43,  49, 
52,  178 

amending,  39,  40 

conclusiveness  of,  38 

objections  to,  38 

special  rate,  45 
Valves,  161 
Vehicles,  122,  125,  134,  165 
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Verandah,  100 
Vesting,  100,  101 
Vineyard,  72 
Voter.     Sec  Qualification 
Voting,  26,  30 

paper,  v.,  17,  59 

power,  8,  42 

WAGES.     See  Labour  Laws 

Ward,  62,  63 

rolls,  18.    See  District  electors'  roll, 
Election  (proceedings) 

Water- 
by-laws,  44 

extraordinary  supply,  44 
pipe,  43,  92,  95 
rate,  43-45,  189 
right  to,  44,  100 


Watercourse,  96,  97,  99,  101-106,  165 

bed  of,  99,  100 

shingle,  102 

See  Accident,  Drain,  River 
Watering  road,  84,  164 
Water-race,  96,  105 
Water-supply  board,  vi.,  5,  69,  106, 

194 
Waterworks,  vi.,  105-107 

negligence,  95 

rates  on,  54 

taking,  72 

Wife.     See  Dual  Qualification 
Workers.     See  Labour  laws 

homes,  146 

YARD,  72 
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